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not necessary to make the change eligible for minor permit
revision procedures and do not change the applicant’s
proposed determination of which requirements of the Act
apply to the source as a result of the requested change and
'if the source demonstrates to the satisfaction of the
permitting authority its compliance with the applicable
requirement to which it is subject as a result of the change

However, the

source would remain liable for any violations of the
requirements of the Act applicable as a result of the change
and the source’s proposed permit revision. ((ADD NEW
SENTENCE: If, after the permitting authority’s final action
to revise the permit, any verification testing of the new
operating level or revised monitoring approach as required

by paragraph (g) (2) (vi)

the new operating level or revised monitoring approach fails
to demonstrate compliance, the source then shall comply with
the monitoring and recordkeeping permit terms and conditions
that applied to the source before the minor permit revision,
the minor permit revision shall be null and void and cease

to have effect, and the source shall be liable for operating
in violation of its permit from the time it implemented the

change.))

{8} Permit shield. The permit shield under

F0-6(£) of this part may extend to minor permit

revisions, provided that the permitting authority has taken
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final action to issue the minor permit revision as a permit
revision.

(h) Significant permit revision procedures.

(1) Criteria. Significant permit revision procedures
shall be used for applications requesting permit revisions
that do not gualify as administrative amendments, de minimis

permit revisions, or minor permit revisions. TheState

hal] o . Lo £ st . het}
ehange—is—signifieant+- At a minimum, every significant

change in existing monitoring permit terms or conditions and
every relaxation of reporting or recordkeeping permit terms

or conditions shall be consideredg

sigrificant. ((DELETE PRECEDING SENTENCE)) Nothing

herein shall be construed to preclude the permittee from
making changes consistent with this part that would render
existing permit compliance terms and conditions irrelevant.
(2)
signifieant permit revisions shall meet all requirements of

this part, including those for applications, public

participation, review by affected States, and

by EPA, as they apply to permit issuance and permit renewal.

The permitting authority shall design—and implement this
review process to complete review on the majority of
significant permit revisions within 9 months after receipt

of a complete application.
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( (ADD NEW PARAGRAPH: (3) Changes involving new or
alternative monitoring methods that have not been approved
pursuant to major or minor NSR under criteria equivalent to
those contained in this paragraph shall be processed as
significant permit revisions. Permitting authorities may
approve such changes only where the new or alternative
monitoring or recordkeeping method is demonstrated to have a
known relationship and ability to determine compliance with
the applicable standard. Such demonstration shall include
an analysis conducted in accordance with 40 CFR 64.4(b) (5)
and 64.4(e) utilizing appendices A, B, C, and D, and related
appendices’ procedures of 40 CFR part 64. The permitting
authority shall include the demonstration and written
evidence of the permitting authority’s evaluation of the

demonstration in the proposed permit it sends to EPa

(i) Reopening for cause.

(1) Each issued permit shall include provisions
specifying the conditions under which the permit will be
reopened prior to the expiration of the permit. A permit
shall be reopened and revised under any of the following
cifcumstances:

(i) Additional applicable requirements under the Act

become applicable to a major part 70 source with

a remaining permit term of 3 or more years. Such a
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reopening shall be completed not later than 18 months after
promulgation of the applicable requirement. No such
reopening is required if the effective date of the
requirement is later than the date on which the permit is
due to expire, unless the original permit or any of its

terms and conditions have been extended pursuant to %

(ii) Additional requirements (including excess
emissions requirements) become applicable to an affected
source under the acid rain program. Upon approval by the
Administrator, excess emissions offset plans shall be deemed
to be incorporated into the permit.

(iii) The permitting authority or EPA

determines that the permit contains a material mistake or

that inaccurate statements were made in establishing the
enissions standards or other terms or conditions of the
permit.

(iv) The }

rdministrateor—or—the permitting—autheority determines

that the permit must be revised or revoked to assure
compliance with the applicable requirements.

(2) Proceedings to reopen and issue a permit shall
follow the same procedures as apply to initial permit

{ shall affect only those parts of the

/5"
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permit for which cause to reopen exists, and shall be made
as expeditiously as practicable. Notwithstanding the
preceding sentence, proceedings to reopen for section 112
standards may use the following procedures:
(1) Where the section 112 standard is promulgated
after permit issuance, administrative amendment procedures

under

used.

(1ii) Where the section 112 standard is promulgated
before permit issuance and a compliance statement required
under the section 112 standard is due after permit issuance,
the source shall apply for a minor permit revision by the
compliance statement deadline to incorporate requirements
necessary to assure compliance with the standard, unless the
source is exempted from this requirement under

paragraph 333> of this section or under the

rulemaking promulgating the section 112 standard. If the
source is utilizing alternatives regquiring case-by-case
approval, such as emissions averaging, or if required under
the rulemaking promulgating the section 112 standard, the
source shall apply for a significant permit revision by the
compliance statement deadline, in lieu of the requirement in
the preceding sentence to apply for a minor permit revision.
(iii) Sources subject to the following section 112

standards promulgated as of [DATE OF PUBLICATION] are exempt

from the requirements in

re7/
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Hii) to apply for a minor permit revision: NESHAP

for Industrial Process Cooling Towers.
(3) Reopenings under paragraph (i) (1) of this
section shall not be initiated before a notice of such

intent is provided to the part 70 . source by the

permitting authority at least 30 days in advance of the date
that the permit is to be reopened, except that the
permitting authority may provide a shorter time period in
the case of an emergency. Where reopening for section 112
standards requiring initial notification by the source, and
where the source has provided such notification to the
permitting authority by the applicable date, the permitting
authority need not provide the notice required by the
preceding sentence.

(3)

Reopenings for cause by EPA

(1)

fIf-_1e Administrator finds that
cause exists to terminate, modify, or revoke and reissue a
permit pursuant to paragraph (i) of this section, the
Administrator will notify the permitting authority and the
permittee of such finding in writing.

(2) The permitting authority shall, within 90 days
after receipt of such notification, forward to EPA a
proposed determination of termination,

modifieation; or revocation and reissuance, as

appropriate. The Administrator may extend this 90-day

)
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period for an additional 90 days if he finds that a

new or revised permit application is necessary or that the
permitting authority must require the permittee to submit
additional information.

(3) The Administrator will review the proposed
determination from the permitting authority within 90 days
of receipt.

(4) The permitting authority shall have 90 days from
receipt of an EPA objection to resolve any objection that

modifyr or revoke and

reissue the permit in accordance with the Administrator’s

EPA makes and to terminate,

objection.

(5) If the permitting authority fails to submit a
proposed determination pursuant to paragraph (3j)(2) of this
section or fails to resolve any objection pursuant to
paragraph (Jj) (4) of this section, the Administrator will

terminate, modify; or revoke and reissue the permit

after taking the following actions:

(1) Providing at least 30 days notice to the permittee
in writing of the reasons for any such action. This notice
may be given during the procedures in paragraphs (3j) (1)
through (4) of this section.

(ii) Providing the permittee an opportunity for
comment on the Administrator’s proposed action and an
opportunity for a hearing.

—Publie—participation—Execept—for—revisieons
qualifys : . . . ; _ 4 s




157



FL0y




156

45



// A




158

A




J/ 7




Sl

e e e w e



1707




162




163




l64

v




165

/L




166




167

SETA



168

/7L




169




170

WL



171

e IV 4



172

/75



/S 7h



77

e T T R T TR AT T ST AT ST S e




175

/78|



176

(g = = e e e e

/7



177

/D



178

W2



179

JE |




180

w2




181

el



182

@

J5e



183

1524



/57



/5%



186

V)



187




/ 7/



189

/P4



190

==a




191

T



192

Ve

o e T T A R AR ot



193

j S/



194

.
{

TR S 4T



195

/ oc



196




197

I~



198

R P



199




200

Ta 2



201

It



202




203




204

RO




205

AN



- R T R T T

206




207

2



A




cross references for redline/strikeout version of 70/71

part 70 section page part 71 section ~ page
70.3(c) 24 71.6(a) (1) (iv) 74
emis#ions units .

70.3(d) 24 71.5(£)(3) (1) 64
fugitiive emissions

70.4(b)(3)(viii) 37 71.5(d) 62
confidential information

70.4(b) (12) 42 71.6(p) 97
op flex

70.4(b)(14) 46 71.6(q) 100
off permit

70.6(a)(3) (i) 75 71.6(d) 85
monitoring

70.6(a)(3)(ii) 75 71.6(e) 86
recordkeeping

70.6(a)(3)(iii) 76 71.6(f) 87 -
reporting

70.6(c)(2) 83 71.6(h) 90
inspection/entry

70.6(q)(3) 83 71.6(1) 91

complijance schedule

70.6(c)(4) 83 71.6(3) 91
progress reports

70.6(c)(5) 84 71.6(qg) 89
compliance certification

70.6(d) (2) 93 71.5(h), 71.6(1) 72, 92
'general permits

70.7(k) 153 71.11 192-5
public, participation

70.8(a)(1) 156 71.10(d) (1) 178
info transfer to EPA

70.8(c) 158 71.10(g) 180
EPA objection
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70.8(4) 159
public petitions to EPA

70.8(e) 160
default issuance

70.9(b) (1) 172
program costs

71.10(h)

71.10(f)

71.9(b)

s T

181

179
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ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 71
[FRL - ]

Federal Operating Permits Program

AEENCY: Environmental Protection Agency (EPA)

ACTION: Proposed rule; notice of opportunity for public
hearing.

SUMMARY: The EPA is proposing a new part 71 of chapter I of
title 40 of the Code of Federal Regulations (CFR). This
part will contain regulations setting forth the procedures
aﬁd terms under which the Administrator will administer
programs for issuing operating permits to covered stationary
séurces, pursuant to title V of the Clean Air Act as amended
iﬁ 1990 (the Act) (42 U.S.C. §§ 7661 et seg.). Although the
pfimary responsibility for issuing operéting permits to such
sources rests with State, local, and Tribal air agencies,
E?A will administer a Federal operating permits program in
certain limited situations described below.

First, EPA will administer a part 71 program when a
State defaults on its obligation to develop an operating
permits program that meets the requirements of title V of
tﬁe Act and 40 CFR part 70. Pursuant to title V of the Act,
EPA promulgated regulations (codified at 40 CFR part 70)-
tﬂat require and specify the minimum elements of State
operating permits programs. States were required td develop
and submit proposed programs to EPA by November 15, 1993.

The EPA must act to approve or disapprove a State program

21t



2
within 1 year of submittal by the State to EPA. If a state
program is not approved in whole by November 15, 1995, EPA
must establish a Federal program for the portion of the
State that is not subject to an approved part 70 program.

The Administrator will also implement a Federal
operating permits program: (1) when the Administrator
determines that a State has defaulted on its obligation to
adequately administer and enforce an approved operating
permits program; and (2) when an Indian Tribe has not
submitted an approvable operating permits program or fails
to adequately administer and enforce an approved program.
Using the proéedures of part 71, EPA will also issue
permits, under certain circumstances, to covered stationary
sources that are located on the "outer continental shelf"
(O0CS) and will issue permits when EPA has objected to a
permit issued or proposed to be issued by a State, local, or
Tribal permitting agency and the agency fails to respond
appropriafely to EPA’‘s objection.

The part 71 rules proposed in this action describe the
framework for a Federal operating permits program that meets
the requirements of title V. The part 71.rules have in
large measure been patterned after the provisions of
part 70, including the recently proposed revisions to -
part 70. See 40 CFR part 70 and 59 FR 44460 (Aug. 29,
1994). Where a provision in part 71 differs significantly

from its counterpart in part 70 or the proposed revisions to
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3
part 70, the rationale for the change is noted in the
preamble discussion.

Like part 70, part 71 requires: (1) the use of a
standard permit application form; (2) that sources subject
to permitting requirements pay permit fees that assure
édequate program resources and funding; and (3) permit
issuance, appeal, and renewal procedures that ensure that
éach regulated source can obtain a permit that will assure
@ompliance with all of its applicable requirements under the
Act. Part 71 sources must obtain an operating permit
addressing all applicable pollution control obligations
under the State implementation plan (SIP), Federal
i@plementation plan (FIP), or Tribal implementation plan
(TIP); the acid rain program; the air toxics program under
section 112; and other applicable provisions of the Act.
Sburces must also submit periodic reports to EPA concerning
the extent of their compliance with permit obligations.

When EPA implements a part 71 program, it will cover
ohly the geographic area that is not covered by an approved
State, local, or Tribal program. For example, if a local
agency within a State has an approved program but the entire
S#ate is not covered by an approved program, EPA’s
iﬁplementation of a part 71 program for the State would not
affect the area subject to the approved local program.

‘ In appropriate circuﬁstances, EPA may delegate to a
State, local, or Tribal permitting authority some or all of

its authority to administer a part 71 program. The

oy Iry



4
responsibilities of EPA and the delegate agency will be set
forth in a Delegation of Authority Agreement.

The EPA will generally cease implementation of a
part 71 program subsequent to approval of a State operating
permits program.

This preamble makes frequent use of the term "State,"
usually meaning the State air pollution control agency that
would be the permitting authority for a part 70 permit
program. The reader should assume that use of "State" may
also include reference to a local air pollution agency. In
some cases, the term "permitting authority" is used and can
refer to State, local, and Tribal agencies. The term may
also apply to EPA, where the Agency is the permitting
authority of record.

DATES: Comments. Comments on the proposed regulations must
be received by EPA’s Air Docket on or before

[60 days after publication in the

Federal Register]. The EPA is unlikely to be able to extend
the public comment pefiod. Two paper copies of each set of
comments are requestea._'If possible, comments should be
sent in both paper and computerized form. Comments
generated on computer should be sent on an IBM-compatible
diskette and clearly labeled. Computer files created with
the WordPerfect 5.1 software package should be sent as is.
Files created on other software packages should be saved in

an "unformatted" mode for easy retrieval into WordPerfect.

T T TR YT T sy e
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5
Comments should refer to specific page numbers of today’s
proposal whenever possible.
Public Hearing. A public hearing is scheduled for

10:00 a.m., on [30 days after

publication in the Federal Register] at the address listed

below. Requests to present oral testimony must be received

by [15 days after publication in the
ﬁederal Register], and the hearing may be canceled if no
épeakers haQe requested time to present their comments by
ﬁhat date. For infbrmation about the hearing, contact
darol Bradsher at (919) 541-5586. Written comments in lieu
Qf, or in addition to, testimony are encouraged.

ﬂocket. Supporting information used in developing the
p&oposed rules is contained in Docket No. A-93-51.
Shpporting information used in developing 40 CFR part 70 is
contained in Dockets No. A-90-33 and No. A-93-50. These
dbckets are available for public inspection and copying
bétween 8:30 a.m. and 3:30 p.m. Monday through Friday, at
EbA’s Air Docket, Room M-1500, Waterside Mall, 401 M Street
SW, Washington, D.C. 20460. A reasonable fee may be charged
fbr copying.

ADDRESSES: Comments should be mailed (in duplicate if

possible) to: EPA Air Docket (Mail Code 6102), Attn: Docket

No. A-93-51, Room M-1500, Waterside Mall, 401 M Street SW,
Washington, DC 20460. The public hearing will be held in
the Waterside Mall auditorium at the U. S. Environmental

Protection Agency, 401 M Street SW, Washington, DC 20460.
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FOR FURTHER INFORMATION CONTACT: Candace Carraway
(telephone 919/541-3189) or Kirt éox (telephone
919/541-5399), U.-S. Environmental Protection Agency, Office
of Air Quality Planning and Standards, Air Quality
Management Division, Mail Drop 15, Research Triangle Park,
North Carolina 27711. Persons interested in attending the
hearing or wishing to present oral testimony should contact
Ms. Carol Bradsher in writing at the U.S. Environmental
Protection Agency, Office of Air Quality Planning and
Standards, Air Quality Management Division, Mail Drop 15,
Research Triangle Park, North Carolina 27711.
SUPPLEMENTARY INFORMATION: The contents of today’s preamble
are listed in the following outline:
I. Background and Purpose

II. Proposél Sﬁmmary

A. Section 71.1.- Program Overview

B. Section 71.2 - Definitions

Cc. Section 71.3 - Squfces Subject to Permitting

Requirements

D. -Section 71.4 ;'Program Implementation

E. Séction 71.5 - Permit Applications

F. Section 71.6 - Permit Content

G. Section 71.7 - Permit Review, Issuance, Renewal,

Reopenings, ana Revisions
H. Section 71.8 - Affeéted State Review
I. Section 71.9 - Permit Fees

'J. sSection 71.10 - Delegation of Part 71 Program

17
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7
K. Section 71.11 - Administrative Record, Public
Participation, and Administrative Review
L. Section 71.12 - Prohibited Acts
iII. Detailed Discussion of Key Aspects of the
i Proposed Regqulations
A. Section 71.2 - Definitions
! B. Section 71.3 - Sources Subject to Permitting
Requirements

C. Section 71.4

Program Implementation

D. Section 71.5

Permit Applications

E. -Section 71.6 -.Permit Content
F. Section 71.7 - Permit Review, Issuance, Renewal,
Reopenings, and Revisions
G. Section 71.8 - Affected State Review
H. Section 71.9 - Permit Fees -
I. Section 71.10 - Delegation of Part .71 Program
J. Section 71.11 - Administrative Record, Public
Participation, and Administrative Review
ﬁv. Administrative Requiremente
A. Reference Documents
| B. Office of Management and Budget (OMB) Review
\ C. Regulatory Flexibility Act Compliance

D. Paperwork Reduction Act

I. Background and Purnoee
Title V of the Act imposes on States the duty to
dévelop, administer, and enforce operating permits programs
that comply with the requiremepts of title Vv

(section 502(d)(1)). The EPA has 1 year to appfove or

HAO
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disapprove a submitted program (section 502(d)(1)). Once
EPA has approved a State program, the covered sources within
that program’s scope have 1 year to submit permit
applications to the pefmitting authority (section 503 (c))
unless the permitting authority establishes an earlier date.
Within the first 3 years of ‘the program, the permitting
authority must act on all applications submitted in the
first year of the program (section 503(c)), and EPA must
have an opportunity to object to the proposed permit if it
does not comply with the Acf's requirements
(section SOS(b)). Once the permitting authority issues a
source its permit, the source may not violate any
requirement of its permit or operate except in compliance
with it (section 502(a)).

Title V also requires that EPA stand ready to issue
Féderal operating permits_ﬁhen Stateé default in their duty
to develop and administérApa;t 70 programs. Section 502 (b)
of the Act requires éhat-EPA promulgate regulations setting
forth provisions under which étates will develop operating
permits programs and submit them to EPA for approval.
Pursuant to this sectioﬁ} EPA pfomulgated 40 CFR part 70 on
July 21, 1992 (57 FR 32250), VhichAspecifies the minimum
elements of State operating permits prograns.

The operating permits program‘s potential consequences
for air pollution control and for sources’ ability to meet
changing market demands have made the process of developing
and implementing the program complex and contrQVersial.

Indeed, nearly 20 entities, including State and local

A2
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governments, environmental groups, and industry
associations, petitioned for judicial review of the part 70
regulationé. Subsequently, EPA.decided to propose revisions
to part 70. See 59 FR 44460 (RAug. 29, 1994). 1In light of
@ngoing discussions with petitioners, EPA may propose
édditional revisions to part 70 in the future that may also
ﬁeceesitate supplementing the part 71 provisions proposed
today.

Sections 502(d) (3) and 502(i) (4) of the Act require EPA
to promulgate a Federal operating permits program when a
State has defaulted on its obligation to submit an
%pprovable program within the timeframe set by title V or on
its obligation to adequately administer and enforce an
dpproved progran. The rule -proposed in this action would
establlsh a natlonal template for a Federal operating
yermlts program that EPA.may admlnlster and enforce in a
State. In addition, the-propoeed rule would establish the
ﬁrocedures'for issuiﬁg Federal permits to sources for which
S&ates do ﬁot'havevjurisdictioh.(i.e., 0CS sources outside
df State jurisdictions and sources located in Tribal areas).
Fﬁnally, the proposed;rdie would establish the procedures
used ﬁhen EPA must take action on a permit that has been
p%opesed or issued bf a State or local agenéy or Indian
Ttibe having an approved part 70 program and that EPA
determines is not in compiiance with the applicable
reqhirements of the Act. - -

In the preamble to the proposed part 70 rule published

on May 10, 1991 (56 FR 21712), EPA explalned its approach to

'
}
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developing a Federal operating permits program. The public

was encouraged to comment on a number of issues relevant to

part 71, such as the contents of Federal permit application

forms, permit fees, and public participation. None of the
concepts discussed -in the proposal for part 71
implementation generated public comment. Although the.
part 70 proposal made a few assumptions about part .71 that
proved to be incorrect, EPA has generally developed this
proposed rule in accord with the concepts described in the
part 70 proposal.

The EPA believes that part 71 programs should meet the
statutory criteria that apply to State programs under
title V. Consequently, there are many provisions in the
proposed part 71 that are virtually identical to provisions
in part 70 and the proposed revisions to pait 70.
Differences between pért 70 and part 51 are noted in the
discussion of each section of the proposed rule. Where
possible and appropriaﬁe,.provisions of part 71 are
consistent with part 70. .Some of the differences between
the-provisions of part 71 and psrt 70 reflect the fact that
part 71 programs are expécted to be of limited duration.
The EPA expects that States (snd maﬁy Tribes) will revise
their programs so that they become approvable, and
responsibility for the permits program will be transferred
back to the State or Tribe.

The primary purpose of the proposed rule is to provide
the mechanism by which EPA can sssume responsibility to

issue permits in situations where the State, local, or

A2
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Tribal agency has not developed, administered, or enforced
an acceptable permits program or has not issued permits that
comply with the appliéable‘requirements of .the Act.
Secondarily, the proposed rule provides for delegation.of
c¢ertain duties that may provide for a smoother program
transition when State programs are approved. For both of
ﬁhese reasons, the proposed rule should strengthen -
ﬂmplementation of the Act and enhance air quality planning
and control.

Additional benefits of the proposed rule are much the
same as those of the part 70 State operating permits rule.
For example, permits issued under part 71 will clarify which
requirements apply to a .source. This clarification should
eﬁhance compliance with the requirements of the Act. The
pért_fl program will epable the sources, EPA, and the public
té better understand‘thé_feqﬁirementsAto which the source is
sﬁbject and whether the source is meeting those
réquirements. Part 71 permits also provide the vehicle for
impiementing air toxics programs under section 112.

II. Proposal Summarz.-

As exp;ained below,'for purposes of proposed part 71,
EPA intends to generally follow thé approach taken in
4@ CFR part 70, including the recently proposed revisions to
pért 70. The EPA believes this approach is sound for
séveral reasons. .First, EPA notes that tifle V requires EPA
to promulgate regulations establishing/the minimum elements
oﬁ a permit program to be administered by any air pollution

control agency (section 502(b)). The EPA fulfilled this

23U
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responsibility in promulgating part 70. The Act defines
"air pollution control agency" to not include EPA, but
rather State, local government, and Tribal agencies
(section 302(b)). Thus, title V does not explicitly require
that the minimum elements of State pernmit programs must be
present in an EPA promulgated and administered title V-
program. Nevertheless, EPA believes that the Act implicitly
requires part 71 programs to be at least as stringent as
that required by part 70, as the latter represents the
minimum program that is required under title V. It would be
counter-intuitive for a Federal permit program under title V
to be less stringent than one that EPA believes is necessary
to obtain title V approval, especially since the Federal
permit program duty arises where States have failed to
obtain approval of a par£ 70 program or are no longer
adequately implementiﬁg épprq&ed proérams.

Second, part 71 programs are genérally intended to be
programns of limited duratioﬁ, implemented until such time as
the State gains app;ovél.of its part 70 program. The EPA
expects that similarities between proposed part 71 and
part 70 requirements_wiil ease program transition from EPA
to States. Where States have taken delegation of a part 71
program, State personnel would be familiar with the
procedural fequirements of the Federal program and would-
understand quickly Qhere an application is in the permitting
process and where the State effort needs to pick up issuance
responsibilities. Also, even where the State did not take

delegation of a part 71 program, the State could in some
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cases take advantage of the processing that EPA has already
undertaken on an application. For example, a State agency
would generally be able to commence processing a permit
revisipn application previously.submitted to EPA without
repeating EPA’s determination of what revision track was
applicable.

Third, establishing similar procedures would ease the
burdens on industry when part 71 programs are implemented.
For example, the consistency between proposed § 71.7 and its
%ounterpart in part 70 (as proposed to be revised) would
ﬁrovide a constant set of rules for the regulated community
ﬁo follow. Industry should be generally aware of the
fequirements of part 70. To the extent they are making
production and operation.decisions impacted by current and
Qroposed part 70 requiremgnts, compliance with proposed
§.71.7 should add no significant édditional factors. The
same benefit would be presenf if an approved program is
replaced by a part 71 program due to inadequate
ﬂmplementation.

Fourth, -following part 70 procedures in part 71
ﬂrograms would facilitate meaningfﬁl affected State and
ﬁublic participation in part 71 permitting actions, as

commenting affected States and citizens would not have to

ﬂecome familiar with substantially different procedures when

p&ogram administration shifts from a Federal permitting
authority to a State permitting authority, or vice versa.
Finally, for those sources over which Statés do not

have jurisdiction (certain 0CS sources and sources located

i
|
|
|
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in Tribal areas), EPA believes that industry should have an
even playing field, with procedures that are consistent with
State permits program requirements.

The comment period for the proposed revisions to
part 70 will end prior to the comment period for today’s
rulemaking proposal. It would therefore be of limited value
for commenters to suggest in response to today’s rulemaking
proposal their concerns with those aspects of the part 70
proposed revisions on which proposed part 71 is based.
Rather, EPA solicits comments on whether there are any
provisions in proposed part 71 for which EPA has
inappropriately proposed consistency with part 70 or its
proposed revisions or has inapﬁropriately departed from
part 70 or its proposed revisions.

A. Section 71.1 = Progfam Qver&iew

This section introduces the.scoﬁe of the Federal
opefating pernits regulations.and provides that all sources
subject to part 71 must obtain an operating permit issued
pursuant to the procedprés of this part. Consistent with
paft 70, proposed § 71.1(0)'specifies that . the requirements
of this part shall aﬁply to the .permitting of affected
s0urces_uﬁdér the acid rain program of title IV of the Act.
waever, where title IV or regulations promulgated under
title IV provide for different requirements than this part,
such provisions shall supersede the provisions of part 71.
Likewise, proposed § 71.1(d) clarifies that the issuance of
operating permits may be coordinated with issuance of

permits under the Resource Conservation and Recovery Act
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(RCRA) and the Clean Water Act, whether those ofher permits
are issued by a State, EPA, or the U.S. Army Corps of
Engineers. The EPA does not believe that the status of a

part 71 program as a federally-administered program would

require any different treatment in these respects than would

result under a part 70 program.
| Section 71.1(e) clarifies that the proposed regulations
would not prevent States from developing and administering
@perating permit programs which contain standards or
procedures which are more stringent than contained in this
ﬁart.
‘ B. Section 71.2 - Definitions

Many definitions of terms used in other parts of the
Act or EPA regulations, particularly 40 CFR part 70, are
ﬁtilized in part 71. However, some of the terms defined in
ﬁért 70 have been defineﬁ differently for use in this part.
In addition, a number Qf new terms were created in
Qonjunction with developing the part 71 regulations. These
new definitions include ferms necessary to communicate
éffectiveiy the new regulatory requirements. Section III.A
of this preamble discusses the altered and new definitions
in detail.

C. Section 71.3 - Sources Subject to Permitting
Reguirements
‘ As provided in section 502(a) of the Act, stationary
éources are subject to the permitting requirements of this
part if they are in source categorieS'regulated under

sections 111 or 112 of the Act; major stationary sources as
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defined under sections 302(j) or 112, or parts C or D of
title I of the Act; affected sources under the acid rain
provisions of title IV of the Act; or any other source
designated by EPA. However, section 112(r) (7) (F) of the Act
provides that sources that are subject solely to the
regulations or requirements under section 112(r) of the Act
are not required to obtain a permit under this part.

Title V authorizes EPA to exempt one or more source
categories (in whole or in part) from the requirement to
have a permit if the Agency determines that compliance with
the part 71 regulations would be "impracticable, infeasible,
or unnecessarily burdensome" (section 502(a)). The EPA may
not, however, exempt any major source or affected
(i.e., acid rain) source.

For purposes of'part 71, EPA proposes to follow the
same approach in deferfiﬁg nonmajor éources from review as
was followed under part 70 of this chapter. This will
resﬁlt in consistent treatment.for such sources among
programs administered by étates aﬁd‘programs administered by
EPA. | |

The EPA also pfoposes to follow the approach of part 70
of this chapter by permanently exempting from the permitting
requirement those nonmajor sources and source categories
that would be subject'to title V solely because'they are-
subject fo the new source performance standards (NSPS) for
new residential wood heaters or the national emission
standards for hazardous air pollutants (NESHAP) for asbestos

from demolition and renovation activities.
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For purposes of part 71, the sections of the rule
addressing the requirements for emission units and fugitive
emissions at title V sources, which correspond to §§ 70.3(c)
and 70.3(d) in the part 70 regulations, would be located in
part 71 at proposed §§ 71.6(a)(iv) and 71.5(f) (3) (1),
respectively. These séctions were moved because, rather
than addressing applicability concerns, these provisions
identify the type of information that must be included in a
permit or permit application once applicability has been
determined.

D.A Section 71.4 - Program Implementation

Section 71.4 of the proposed rule summarizes the
circumstances under which EPA would implement a part 71
program and would issﬁa permiﬁs using procedures of this
part. The EPA would administer a part 71 program for those
portions of a State that lack approved part 70 programs if
the State fails to gain.EPA approval in whole for its
operating permits program in accordance with statutory
deadlines or if the State fails to adequately administer and
enforce an apbroved program.

| The EPA will also administer part 71 programs for areas

vithin the exterior boundaries of an Indian reservation for
a federally recognized Indian Tribe or any other area within

the jurisdiction of such Indian Tribes.! The EPA plans to

IaA1]1 references in this notice to Indian Tribe mean
“any Indian Tribe, band, nation, or other organized group or
communlty,.lncludlng any Alaska .Native village, which is
Federally recognized as eligible for the special programs
and services prov1ded by the United States to Indians
because of their status as Indians." (section 302(r)) The

A3
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administer programs on some Tribal lands in order to protect
the air quality of those areas. Prior to implementing a
Federal permits program, EPA will work with Tribes in
developing their own operating permits programs, assuming
Tribes are granted such authority. See 59 FR 43956
(Aug. 25, 1994).

Section 71.4 of the proposed rule also establishes
procedures that would be used when EPA must take action on
an objectionable permit that has been proposed or issued by
a permitting authority pursuant to an EPA-approved operating
permits program and procedures that would be used in
conjunction with part 55 for issuing permits to certain
sources located on the OCS. '

E. Section 71.5 —‘Permit!Applications

Each source meetlng the - appllcablllty criteria of this
part would be requlred to submlt tlmely and complete
1nformatlon_on standard application forms provided by the
permittiﬁg authority. The permitting authority may provide
stfeamlined forms for the submittal of applications for
general permits and may provide for submittal of certain
forms in electronic formats. |

A source applying for a pért 71 permit for the.first
timé would be required to submit a permit application within

12 months of the later of:

U.S. Department of Interior perlodlcally publishes a list of
Federally recognized Tribes in the Federal Register. See
58 FR 54364 (Oct. 21, 1993).
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(1) The effective date of this part in a State, Tribal
area, or OCS area whefe a source is located, unless the
source has an existing part 70 permit;
| (2) The expiration of any deferral for a nonmajor
source granted pursuant to proposed § 71.3(b) (1), unless the
source has an existing part 70 permit;

(3) The date a source commences operation; or

(4) The date a source meets any of the applicability
éfiteria of proposed § 71.3.

Sources with part 70 permits in force on the effective
date of a part 71 program for a specific area would not be
fequired by this proposal to submit permit applications
addressing the entire facility until their part 70 permits
%xpire. Proposed § 71.4(k) states that "the Administrator
Qill modify part 70 permits using the procedures of
pért 71." Therefore, sources with pért 70 permits in force
ét the time part 71 becomes effective in the area where they
are located would not have to apply for a part 71 permit
ﬁntil their part 70 permit expires. Prior to its
éxpiration; the part 70 permit may be modified by EPA using
ﬁhe procedures of propoéed §§.71.7Aand 71.11.

‘ As provided in proposed § 71.5(b) (1), the Administrator

may specify a date earlier than 12 months after a source

ﬁecomes subject to part 71, for the submission of a source’s

application. Sources would be notified of the requirement
to submit an application at least 120 days prior to when the

application is due.
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Proposed § 71.5(c) provides that the permitting
authority will perform a completeness determination within
60 days of receipt of an application, or the application
will be deemed complete by default. A complete application
would be one that the permitting authority has determined
contains all the information needed to begin processing the
permit application. The basis for determining the .
completeness of applications cannot be described
specifically within this proposed rule for all types of
sources or source categories because the specific
information that constitutes a complete application is a
function of the type of source, the pollutants emitted, and
the applicable requirements, among other factors.
Additional guidance on wﬁat weﬁld.constitute a cemplete
applicationucan be derived from'the contents of the standard
aéplication form itself and'any acCoﬁpanying’instructions.

Section 71.5(g) proposes'certain exemptions from the
application content requirements of proposed § 71.5(f) for
insignificant activities end emission levels. These.
exemptions could no£ be used if . information coﬁcerning the
activities or emissions levels would otherwise be needed to
determine the applicability of or to impose any applicable
requirement, to determine whether the source is major, to
determine whether a source is subject to the requirement ‘to
obtain a part 71 permit, or to calculate the fee amount
required under the schedule established pursuant‘to proposed

§ 71.9.
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Applicants would be required to update information in
the application after the filing date and prior to the
rglease of the draft permit. For example, information that
ié missing, is incorrect, or addresses applicable
réquirements that become applicable after the filing date
would have to be reported when the applicant becomes aware
of-the problen.

Proposed § 71.5(i) would require that each operating
permit application, report, or compliance certification
submitted pursuant to part 71 include a certification signed
by a responsible official attesting to the truth, accuracy,
and completeness of the information submitted.

F. Section 71.6 - Permit Content

Permit content requirements, located in several parts
oﬁ title VvV, are consélidated in proposed § 71.6. For the
m&ét part; the requirements proposéd in proposed § 71.6
f&llow thoée found in the corresponding section of 40 CFR
pért 70 and the recéntly proposed revisions to part 70.

Y Standard Permit Conditions

A part ?i permit would typically contain certain core
eieménﬁs; an introductofy.section~providing the source’s
name, address, key contacts, and various standardized
cdnditions; a description of the source and its‘processes

and emissions; and a statement of the applicable regulatory

L. . . . . .
requirements, including monitoring, recordkeeping, and

\

reporting.
Proposed § 71.6(a) describes standard permit conditions

tﬂat would apply to each part 71 permit. One of the key
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proposed requirements of the section is that each permit
include emission limitations and standards, including those
operafiénal requirements and limitations that assure that
the source complies.with all applicable requirements at the
time of permit issuance. Proposed § 71.6(a) (1) (i) would
require that the permit specify the basis or citation of
each of these requirements (e.g., a reference to the Federal
regulation that contains the applicable NSPS). This will
reduce confusion regarding the origin of any limitation
standard, or other condition, and ensure that EPA, the
source, and the general public agree on the applicable
regulatory requirements.

As per proposed §§ 71.6(a) (2)-(9), the permit would
also be required to contain various other provisions that
are important to perﬁiﬁ-management. For example, the permit
would have to contain information rééarding the permit’s
dﬁration; ahy allowances under title IV; general provisions
regarding sevérability'of the permit terms; provisions
regarding enforceability; and provisions regarding
modification, revocation, reopening, reissuance, or
termination.. The permit'would also have to include
provisions to ensure payment of fees and describe any
economic or market incentives or emissions trading to which
the source is subject. The permit would also include all
requirements that become applicable at a future date.

2. compliance Monitoring Requirements

Section 504 requires that permits contain terms

sufficient to assure compliance with all terms of the permit

e e R TR IR A T e R T S 2
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(e.g., emission limits). Proposed §§ 71.6(c)-(j) would
implement this requirement by establishing testing,
monitoring, recordkeeping, repbrting, and compliance
certification requirements.
| The term "monitoring" refers to many different types
of data collection and analysis. The responsibility to
monitor compliance rests with the source. The permit must
éontain a method to periodically monitor compliance. For
example, the permit could require ambient air monitoring,
measurements of various parameters of process or control
aevices (e.g., temperature, pressure drops, voltages),
periodic stack sampling, or continuous emission or opacity
ﬁonitoring. Monitoring may, in appropriate circumstances,
consist of reqordkgeping. ‘Monitoring, recordkeeping, and
feporting provisions are esséntial to ensure that standards
éfe directly enforceéble as a praCtical nmatter.

Section 504 (a) and proposed § 71.6(f) (2) require
ﬁermifteés to submit‘the_results of all required monitoring
at least evéry 6 months. -These reports would have to be
certified for truth, accuracy,-énd completeness.by a
tesponsihle official. The data would have to be submitted
in a format consistent with.the underlying standard. " For

example, if the emission limitation for a coating facility

is 2.9 pounds of volatile organic compounds (VOC) per gallon

of coating, the information must be presented in terms of

pounds of VOC per gallon in the monitoring report.

Enforcement personnel should not have to do any calculations
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or conversions of raw monitoring data to the applicable
standard to be able to determine compliance.

certifications of compliance are required by both
title V and section 114 of the Act. Section 504 specifies
that each permit must contain compliance certification
requiremehts, and section 114 further requires submission of
compliance certifications for all hajor stationary.sources,
and other sources as specified by the Administrator. As
provided in proposed § 71.6(g), certifications would be
required at least annually, and at a minimum would have to
include: (1) the source’s compliance status at the time of
report preparation; (2) a statement whether compliance was
continuous or intermittent during the reporting period;
(3) the method used as the basis for certifying compliance,
which includés, but is not limited to, any enhanced
mbnitorihg protocol requiféd by section 114 and any periodic
monitoring data; (4) any.déviationé and periods of
noncompliance} (5) reasons for the noncompliance; (6) how
the noncompliance was corrected; aﬁa (7) how it wili be
prevented in. the future. Also, the certified report would
be required to identify'periéds of missing data and the
cause for the missing data. Ceftifications and all reports
would have to be signed by a responsible official who would
be required to certify their truth, accuraéy,'and )
completeness based on reasonable inquiry, information, and
belief. The EPA would evaluate these certifications to
determine if further inspection or enforcement-activity is

warranted.
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A compliance certification would have to be submitted
for each emission standard, work practice, or operating
restriction. However, it would not be necessary to submit
separate reports. One report certifying all the contents
therein would suffice. |

Sources that were not in compliance at the time of
permit issuance would be required to submit péogress reports
éonsistent with an applicable schedule of compliance and
proposed § 71.5(f) (9). Proposed § 71.6(j) provides that
ﬁrogress reports would have to be submitted at least
semiannually, but could be required more frequently by the
permitting authority.

The EPA reserves the right to pursue enforcement of
applicable fequiremehts"hotwithstanding the exisfence of a
compliance scheduleiin-a-perﬁit to.operate. This is
cdnsistent with 40 CFR‘70.5(c)(8j(iii)(C) and proposed
§ 71;5(f)fé)(iii)(é); which state that a schedule of
compliance shall not sanction noncompliance with the
appliéablé requiremenfs'on which it is based.

'3.. Permit shield

Like part 70, part 71 would allow sources to apply for
a permi£ shield, i.e., a prqviéion in the permit that states
ﬂhat if the source complies with thé termé and conditions of
the permit; the source shall be deemed in'compliance with
any applicable requirements reflected in the permit as. of
tﬁe date of permit issuance. The shield would provide.
sources protection against enforcement actions based on

violations of.applicable requirements that were not included
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in the permit and specified in the permit as not being
applicable to the source. Proposed § 71.6(n) describes what
the permit would have to contain in order to create a
shield.

4. Acid Rain Requirements

Acid rain sources will be issued permits that contain
the standard permit terms discussed aboﬁe (except where
superseded by requirements of the acid rain program) as well
as provisions required by title IV and 40 CFR parts 72
thfough 78. Specifically, all permits issued to affected
sources under the acid rain érogram shall prohibit:
(1) annual emissions of nitrogen oxides (NOyx) by certain
affected units in excess of the applicable emissions
limitation for NOx; (2) annual emissions of sulfur dioxide
(80,) by affected units in excess of the number of
ailowances to emit quheld by each sﬁch affected unit for
use in that year; (3) any.person from holding, using, or
transferring any acid rain allowance, except in accordance
with regulations at part 73 of this chapter; (4) the use of
any allowance prior to the calendar year for which it was
allocated; and (5) contravention of any other provision of
title IV or the Act. |

5.  Applicable Requirements of the Act and the SIP

Title V requires that operating permits assure
compliance with each applicable standard, regulation, or
réquirement under the Act, including the applicable
implementation plan (sections 502(b) (5) (A), 504(a), and

505(b) (1) of the Act). The EPA interprets "“applicable

239
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requirements" of the Act and the SIP to mean limitations,
standards, and/or requirements directly applicable to
sources.

Generally, EPA would not deny a permit that otherwise
complies with the applicable SIP on the grounds that it does
rniot assure attainment of the national ambient air quality
standards (NAAQS). Where more than one source substantially
dontributes to the NAAQS violation, EPA would not use
individual permit actions to impose limits on sourées beyond
ﬁhose required in a SIP. It is the State’s responsibility
ﬁp decide what limits the SIP should impose on the various
Spurces in order to assure attainment of the NAAQS. The EPA
must review these planning decisions when the Administrator,
as required by the Act, updates the attainment demonstration
Gt.incorporates individﬁai permit liﬁits into the SIP. The
EPA émphasizgs that, for the précédiné case to be grounds
fbr'potehtiai permit deﬁial, fhe relationship between the
single:sourge’s emissions and the NAAQS violation must be
direct:and clear. |

o Whén a State fails to submit- or implement a -SIP, EPA
may havé to impose a FIP under section 110(c) of the Act.
When a FIP applies to an area, operating permits'fbr sources
iﬁ that area must assﬁre compliance with the FIP measures.
M@reovér, the requirement under title V that operating -
pérmits programs assure compliance with all appliéable
réquirements under the Act includes the requirements imposed
in any new source review (NSR) permit. Any reqﬁirements

established during the preconstruction review process,
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including an NSR program, also apply to the source for
purposes of implementing title V.

6. Operational Flexibility

A permitted source would be able to make certain
changes without obtaining a permit revision, if the changes
are not modifications under any provision of title I of the
Act and do not exceed the emissions allowable under the
permit. As provided in the recently proposed revisions to
part 70, such operational flexibility changes could take the
form of trading under a federally-enforceable emissions cap
in the permit, or trading under the applicable SIP or FIP.
Moreover, as under part 70, sources could request
alternative operating scenarios in their permits, allowing
them to switch between_écenérios without seeking permit
revisions. -Propased paft‘71:would also allow certain

changes to remain “"off-permit".for a six month period.

G. Section 71.7 -~ Permit Review, Issuance, Renewal,
Reopenings, and Revisions ‘

Proposed § 71.7 sets forth-EPA's'proposed regulations
for permit issuance, renewal, rgppenings, and revisions. In
generél, proposed § 71.7 follows the provisions of 40 CFR
70.7, as recently proposed to be revised. -See 59 FR 44460
(Aug. 25, 1994). Where proposed § 71.7 follows part 70 and
the proposal revisions thereto, today’s proposal :
incorporates by reference the rationale. For example, where
appropriate, EPA intends in part 71.to mirror the four-track
permit revision process contained in the recenﬁly'proposed

revisions to part 70. Certain aspects of the four-track

T = = e
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system, however, would not be available under part 71
programs in all cases. These differences are discussed in
@etail later in this preamble. After comment is taken on
the four-track process as part of the part 70 rulemaking and
the permit revision procedures of part 70 are promulgated,
EPA expects to use the same procedures in part 7i, as
appropriate. The EPA solicits comments on whether -there are
any provisions in proposed § 71.7 for which EPA has
inappropriately proposed consistency with part 70 or that
inappropriately depart from part 70 or its proposed
revisions.,

| 1. Action on Applications for Permit Issuance and
?ermit Renewal |

| Proposed § 71.7(a) descfibes the conditions that would
have to be satisfied'before EPA or a delegate agency may
iésue a permit. These include receiﬁt 6f a complete
épplication, compliance with public participation
requiréments, and notificafién of affected States. Also,
when the program has been delegated pursuant to proposed

§ 71.10, the delegate agency would be required to comply
@ith reqpirements to pro&ide notice to EPA. Except during
the initial phase-in of the program; the permitting.
éuthority would be required by proposed § 71.7(a) (2) to act
on permit applications within 18 months after receiving a
domplete application (12 months in the case of early
feductions demonstrations under section 112(i) (5) of the

Act).
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Proposed § 71.7(a) (3) would establish a deadline by
which the permitting authority must determine whether a
permit application is complete, and also would allow the
permitting authority to commence certain permit revisions
without doing a completeness determination.

In general, permits would have to contain all
applicable requirements. However, as provided in proposed
§ 71.7(a)(6), if a new applicable requirement becomes
applicable to a source after issuance of a draft permit, the
permit could be issued without "incorporating the new
requirement, provided the permitting authority institutes
proceedings to reopen the permit and the permit contains a
statement that it is being reopened for this purpose.

Pursuant to section 503(d5, proposed § 71.7(b) provides
that the timely submittal 9f a complete application and the
tiﬁely submittal of any additionalxinformqtion would create
a "shield" against enforcement for failure to have a part 70
or part ‘71 permit. Permiﬁs being renewed would be subject
tp the saﬁe procedural requiréments that apply to initial
permit issuance, as:provided'in proposed § 71.7(c).

2. Permit Revisions

As described in proposed §§ 71.7(d)-(h), for permit
revisions EPA is proposing a four—ﬁrack system that matches
the amount of provided public process to the potential.
environmental significance of the change, taking into
account the amount of prior public review. Only the most
significant changes that had received little or‘ﬁo prior

public review would be processed as significant perﬁit
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revisions requiring a 30-day public comment period and an
opportunity for a public hearing before the source could
operate the change. The large majority of changes requiring
ﬁermit revision would be processed using one of the three
more streamlined tracks (administrative amendment, de
ﬁinimis permit revision, and minor permit revision), with
ﬂhe choice of track depending primarily on the size:- of the
ahange and the amount of public process the change received
pkior to the part 71 process. To the extent a change was
shbjected to public review prior to the part 71 process
(é.gﬂ, as a result of preconstruction review), it would
receive abbreviated or no additional public review during
the part 71 process. To the extent a change was small in
terms of emissions impact, even if no prior public review
wés provided, it would reéeive only post hoc public review
dﬁring the part 71 process; In addition, the permit shield
would be available for many of’the changes that undergo
s%reamlined processing. Also, the proposed revision
p#oéedufes would allow use of the more streamlined tracks
for incorporating section 112 requireﬁents into permits in
most cases. | |

3. Reopening for Cause

Proposed § 71.7(1) (1) (i) would require fhat permits
iééued to major sources with 3 or more years remaining in
the permit’s term be reopened to incorporate applicable
requirements which are promulgated after the issuance of the
pérmit. Revisions would have to be made as expéditiously as

pfacticable, but no later than 18 months after the
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promulgation of such additional requirements.Proposed
§§ 71.7(i) (1) (ii)-(iv) require that permits be reopened when
additional requirements become applicable to an affected
source under the acid rain program, when the permitting
authority determines that the permit contains a material
mistake, or when the permitting authority determines that
the permit must be revised or revoked to assure compliance
with applicable requirements.

Proposed § 71.7(i) (2) would require that proceedings to
reopen and reissue a permit follow the same procedures as
apply to initial issuance except where the permit is
reopened to incorporate a MACT standard. In the case where
a section 112 standard is promglgated after permit issuance,
administrative amendment prdcedures may be used to
1ncorporate the standard, generally, the permit would be
subsequently rev1sed to 1dent1fy compllance requlrements.

In the case where a section 112 standard is promulgated
before permlt issuance- (and .where a compllance statement is
due after permit 1ssuance), the source will apply for a
mlnor permit revision by the compllance statement deadline
(to incorporate the compllance requlrements in the permit).

Proposed § 71.7(1)(3) states that permit reopenings
could not be initiated before a notice is provided to the
part 70 or part 71 source by the permitting authority at-
ieast 30 days in advance of the date that the permit is to
be reopened (except in case of emergency;-and for some

section 112 standards).
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Proposed § 71.7(j) provides that if EPA finds that
cause exists to terminate, modify, or revoke and reissue a
permit'(in the case of programs delegated pursuant to
broposed § 71.10), then EPA would take such action, should

the delegate agency fail to take appropriate action.

4. Alternative Proposal for Addressing Monitoring
bhanges : ’ ‘

In the recent proposal to revise 40 CFR part 70, EPA
eolicited public comment on a variation on the re§ision
tracks that would provide for more flexible treatment of
¢hanges to compliance monitoring permit terms. In order to
#emain consistent with the proposed revisions to part 70, it
is presented separately in this proposed part 71 as well.

The proposed pefmit revision tracks discussed above in
section II,é.z of this preamble should thus be viewed as
ﬁepresenting one approach to ehanges}in compliance
ﬂonitoring terns; thislsection of the preamble presents
#nothef,

Witheut the proposed monitoring option, the proposed
fbur—track permit revision'system would aliow changes in
mbnitoring requirements to the extent they are necessary to
i@plement the operational change. For example, a permit
change_for the addition of a new unit would incorporate any
new monitoring requirements that apply to the change. If
e#isting monitoring terms in the permit no longer apply as a
result of the change, they would be deleted.

However, the proposed stipulation in § 71.7(h) (1) that

"every significant change in existing monitoring permit

\
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terms or conditions" is to be considered a significant
change would still prohibit most monitoring changes from
being made.

The alternative monitoring proposal would alter the
eligibility criteria of the administrative amendment, de
minimis and minor permit revision tracks as necessary to
allow certain monitoring changes to use fast-track .
procedures. The alternative proposal would allow fast-track
processing of changes to monitoring (including
recordkeeping) requirements in the permit within the scope
of underlying applicable requirements.

H. Section 71.8 - Affected State Review

The provisions in,propbsed § 71.8 would essentially
track the provisiohs‘of 40 CFR 70.8(b) implementing
section 505(a) (2) of the Apt; Pursuant to proposed § 71.8,
EPA;:or the_delegaté agency in the éQent that EPA has
delégated aﬁthority under proposedvs 71.10, would be
required to provide notice tO-ail affected States (as
defined iﬁ pfoposed § 71.5) of each draft permit and addenda
to permits that incorporate de minimis permit revisions.

Section 71.9 of this proposal would esiablish the
Federal operating permits program fee requirements. The
owners -or operators of part 71 sources would be required to
pay fees to EPA tﬁat'are sufficient to cover the.permits
program costs. Federal operating permits program fees would
be required irrespective of any applicable State operating

permits program fees.

e e o <

A



35

Section 502(b) (3) (C) (1) of the Act provides that fees
collected pursuant to this rule may be used solely to cover
"the Administrator’s costs of administering the provisions
of the permit program promulgated by the Administrator."
Proposed § 71.9(b) outlines the administrative activities
that EPA would consider in determining permit program costs.
These activities would be considered in determining costs,
whether they are undertaken directly by EPA, a delegate
agency, or a contractor.

The fee schedule proposed in § 71.9(c) would establish
én annual fee for part 71 sources that is based on a dollar
per ton charge on actual emissions of each regulated
pollutant (for fee calculation) that is emitted from a
source. The dollar per ton fee would vary depending on the
implementation mechanism EPA uses to administer a part 71
pfogram.. A program that is admini#téred completely by EPA
staff would charge $45 per fon'per year (ton/yrj. A program
ﬁor ﬁhich EPA relies on contractor assistance to the
greatest extent possibie Qould charge $74 per ton/yr, plus
$3 per ton/yr to cover the additional admiﬁistrative costs
of implementing a contracted program. The cost of a program
that is staffed in part by EPA emﬁloyees and in part by
cﬁntractors would vary in accordance with-the.percentage of
pérsonnel time allocated to contractors and would include
the $3 per ton/yr surcharge. A program that EPA delegates
o£ partially delegates to a State would chafge $45 per
tén/yr, plus $3 per ton/yr to cover the additional

administrative costs of implementing a delegated program. A
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program that EPA partially delegates to a State and
partially contracts to a private firm would charge an
emissions fee in accordance with the formula in proposed
§ 71.9(c)(3). In that case, EPA’s and the State’s
percentage of effort would be aggregated for purposes of the
formula. Under a delegated or partially delegated program,
EPA would be responsible for collecting fees.

Proposed § 71.9(c) (7) provides that EPA may promulgate
a separate fee schedule for a particuiar part 71 program if
the Administrator determines that the fee échedule in this
rule does not adequately reflect the costs of administering
that program.

J. Section 71.10 -~ Delegation of Part 71 Program

Proposed § 71.10 would esfablish the proceduires EPA
would follow when delegatiné the authority tb administer a
pért 71 ﬁfdgram to a Staﬁg, eligible}Indian Tribe, or other
air pollution control agency.

. as provided in proposea.s 71.16(a), EPA and the
deiegate agéncy would entér inté a ﬁdelegafién of authority
agréement“ that sets forth the terms and conditions of the
delegation. |

As paft of its oversight of delegated programs, EPA
would review'copies of applications, compliance plans,
proposed permits and final permits that the delegate agency
would be required to send to EPA, as proposed in § 71.10(4).
The EPA would have 45 days in which to review proposed
permits. If EPA objects to the issuance of a pernit within

that time, the delegate agency would be required to revise
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and resubmit the proposed permit to EPA. If EPA does not
object, members of the public could petition EPA to object
to the permit as provided in proposed § 71.10(h).

Delegation of a part 71 program would not relieve a
State of its obligation to submit an approvable part 70
ﬁrogram, nor from any sanctions that the Administrator may
apply for the State’s failure to have an approved part 70
progran.
| K. Section 71.11 - Administrative Record, Public
Participation, and Administrative Review

Section 71.11 of the proposed rule would provide
detailed procedural requirements for public participation in
and administrative réview of pgrmitting decisions. While
the part 70 rule establishes ﬁinimum requirements for public
part1c1patlon in State administered programs, EPA believes
that because the part 71 program will be federally
a@mlnlstered and not subject to further rulemaking before
the program»is in effect, specific procedures for public
pgrticipation'and administrative review should be
established concurrently with the other requirements of this
rule. This approach is consistent with other federally-
administered permitting programs, such as the Prevention of
Significant Deterioration (PSD), National Pollutant
Discharge ﬁlimination System (NPDES), and RCRA programs.

L. Section 71.12 - Prohibited Acts

It is important to note that it is unnecessary to
iﬁclude an enforcement authority section in the part 71

Federal program regulations that specifically corresponds to
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the enforcement authority section in the part 70 State
program regulations. Rathef, because the program under
part 71 is a Federal program, it will be enforced through
the full Federal enforcement authorities in the Act.

Examples of the Federal enforcement authorities
available under the Act for violations of title V and the
régulations thereunder include, but are not limited to, the
authority to: (1) restrain or enjoin immediately and
effectively any person by ofder or by suit iq court from
engaging in any activity in violation of the Act that is
presenting an imminent and substantial endangerment to the
public health or welfare, or the environment; (2) seek
injunctive relief in court to enjoin any violation of the
Act; (3) issue an admihistrétiQe order against any person
assessing a civil administ;ative_penalty of up to
$25,000 per day for each. violation 6f the Act; and
(4) assess and recover a civil pénalty of not more than
$25,000 per day for‘each_vioiation of the Act. Another
example of enforcement authority available under the Act is
the authority to assess criminal fines pursuant to title 18
of the United.states Codé or imprisonment for not to exceed
5 yeafs, or both, against any person who knowingly violates
title V and the regulations thereunder. The above list is
not an exhaustive.descfiption of the Federal enforcement’
authority available under the Act for violations of title V
and the regulations thereunder. Accordingly, nothing in

this discussion shall be construed to limit the Federal




39
enforcement authorities available under the Act for
violations of title V and the regulations thereunder.
‘ The Federal enforcement authority available under the
LAct for violations of title V and the regulations thereunder
3provides broéder enforcement authority than the States are
‘required to have under the part 70 regulations. For
‘example, 40 CFR 70.11 requires that States have authority to
recover civil penalties for a maximum amount of not less
than $10,000 per day per violation. The Federal enforcement
authority imposes a maximum penalty of up to $25,000 per day
per violation.

III. Detailed Discussion of Key Aspects of the

Proposed Requlations

A. Section 71.2 - Definitions

Generally, the proppéed definitions in part 71 would
fbllow the definitions in currently ﬁromulgated part 70 and
its proposed revisions, aslappropriate. However, some of
the definitions used-in 40 CFR part 70 would be modified for
use in this part. The kéy part 71 definitions (including
some which wéuld be defined differehtly than in part 70) are
discussed in this section. Others are discussed in the
preamble sections describing the program areas where they
dre primarily used. Still others are defined in other
titles of the Act and the regulations promulgated
thereunder. '

1. Affected State

The definition of "affected State" for purposes of

proposed § 71.8 would include lands within the exterior
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boundaries of an Indian reservation or other areas over
which an Indian Tribe has jurisdiction (hereafter "Tribal
area"). If EPA administers a part 71 program for such an
area, EPA would consider the Indian Tribe to be an affected
State and would provide the Tribe notice of draft permits,
permit renewals, permit reopenings, and permit revisions.
Such notice would also be provided when a part 71 program is
implemented outside of a Tribal area and an applicant source
is within 50 miles of the Tribal area, or is in an area that
is contiguous to the Tribal area and may affect the air
gquality in that area, provided the Indian Tribe meets the
eligibility criteria for being treated in the same manner as
a State for programs under the Act. See 59 FR 43956
(Aug. 25, 1994).

The definition of "affected State" for purposes of
proposed § 71.8 woﬁld aiso4includé the State or Tribal area
and the area within the jurisdiction 6f the air pollution
control agency in which the part 71 permit, permit revision,
or permit renewal is beiné proposed. EPA believes this
provision is necessary for part 71, while not for part 70.
In some cases under a part 71 program, the title ¥
pe£mitting authority (EPA) would not be the same as the
governmental body with general jurisdiction over the area
(i.e., the State, Tribe, or local air pollution control
agency) . When EPA is the permitting authority, - EPA believes
it is necessary to notify the States, Tribal authorities,
and local agencies with jurisdiction over the areas in which

EPA’s action is proposed. Otherwise, these authorities
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would be less apprised of EPA’s actions than the neighboring
areas that do not have jurisdiction over tﬁese areas and are
less likely to be impacted by EPA’s actions. The EPA
solicits comment on this expansion of the term "affected .
State," and on whether other mechanisms might adequately
serve to apprise "host" jurisdictions of EPA part 71
éctions.

2. Applicable Requirements

An "appiicable requirement" is any standard or other
requirement that applies to a source. This includes any
relevant requirement in an approved SIP or preconstruction
ﬁermit. It also includes any pertinent standard or other
requirement imposed pursuant to any title of the Act, such
as sections 111, -112, 114(a)(3), 129, 183(e){ 183(f), 328,
504(b), 504(e), 608, or soé.VHowever,‘EPA does not believe
that the'provisions 6f sectibns,604 ﬁhrough 606 and 610
ﬁhroﬁgh 612 of title VI of the Act must be considered as
abplicable requirements for title V and included in title V
pbrmits; The rationale for this determination can be found
in the preamble to the prbposed fevision of the part 70
rEguiations,'at IV.A.l(b). See 59 FR 44460 (Aug. 29, 1994).

For purposes of part 71, EPA today incorporates that
r%tionale by reference. The EPA also incorporates by
réference that notice’s rationale for adding to the list of
.aﬁplicable~requirements any requirements fhat create offsets
o#-limit emissions for the purpose of complying with, or
avoiding applicable requirements. The proposed addition to

the part 70 list and today’s proposal for part 71 would add
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as an applicable requirement any emissions-limiting
requirement that is enforceable by citizens or EPA under the
Act and that is placed on a source for purposes of creating
an offset credit or avoiding the.applicability of applicable
requirements.
| 3. Tribal Areas
The EPA has published a proposed rule, pursuant to

section 301(d) (2), specifying the provisions of the Act for
which EPA believes it is appropriate to treat Indian Tribes
in the same manner as States. See 59.FR 43956 (Aug. 25,
1994) ("Indian Tribes: Air Quality Planning and
Management, " hereafter "proposed Tribal rule"). The
proposed Tribal rule also addresses the criteria a Tribe
must meet in order to be eligible for treatment in the same
maﬁner as a State for the speéified provisions of the Act.

| For a Tribe to be eligible for treatment in the same
manner as a State, it must be Féde:ally recognized
(section- 302(r)) and must meet the three criteria set forth
in section 36'1(d) (2) (A)-(C). Briefly, these criteria
consist of the following: (1) the Tribe must haye a
governing body carrying 6ut substantial governmental duties
and powers; (2) the functions to be exercised by the Tribe
must pertain to the management and protection of air
resources»within the exterior boundaries of the reservation
or oﬁher areas within the Tribe’s jurisdiction; and (3) .the
Tribe must be capable of carrying out the functions to be
exercised consistent with the terms and purposes of the Act

and applicable regulations. These criteria and EPA’s
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streamlined process for determining compliance with these
criteria are described in detail in the Tribal rule
(59 FR 43961-4).
| In the Tribal rule, EPA proposes to interpret the Act
as granting, to Tribes approved by EPA to administer
yrograms under the Act in the same manner as States,
authority over all air resources within the exterior
ﬁoundaries of an Indién reservation. This would enable
Tribal-approved programs under the Act to address conduct on
all lands, including non-Indian owned fee lands, within the
exterior boundaries of a reservation. The proposed Tribal
rule would also authorize an eligible Tribe to develop and
implement programs under:the Act for off-reservation lands
that -are determined éo be witﬁin a Tribe’s inherent
soverelgn authority to regulate. The rationale for this
proposed 1nterpretatlon of Tribal jurlsdlctlon under
programs under the Act is set out 1n_deta11 in the proposed
Tfibal rule, and is incorporated here by reference. See
59 FR 43958 -61. .

EPA's final 1nterpretatlon of Tribal jurlsdlctlon under
thls Act may affect the scope of a part 71 program
admln;stered by EPA for Tribes. When, pursuant to Federal
iﬁplementation authority, EPA is acting in the plaée of a
Stéte or Tribe under the Act, all of the rights and duties
that would otherwise fall to the State orATribe accrue

instead to EPA. See Central Arizona Water Conservation

Dist. v. EPA, 990 F.2d 1531, 1541 (9th cir. 1993), cert.

denied, 114 S.Ct. 94 (1993). Therefore, the scope of Tribal
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authority under the Act may inform EPA‘s authority in
administering a part 71 program for Tribes.

More specifically, EPA would have authority to
implement a Tribal part 71 program for any lands within the
exterior boundaries of a reservation and any off-reservation
land over which a Tribe has inherent sovereign authority.
Tribes determined eligible to be treated in the same manner
aé a State under the Act would be given notice under
proposed §§ 71.8 and 71.10 of certain permit actions. &all
land within the exterior boundaries of a reservation and any
other lands over.which a Tribe has demonstrated inherent
authority would be considered in providing notice to a
Tribe. Further, the proposed part 71 rules provide that, in
all instances, the Tribe for the area in which a part 71
permlt program is being administered w111 receive notice.

. The EPA’s proposed Tribal rule -is subject to public
comment and may be modified before it is issued in final
form. The EPA may need to make.conforming changes to the
part 71 rules proposed today to refiect any relevant
reQisiohs made to the Tribal rule.

'4. Major Source A

The EPA‘}; proposing to utilize the same approaches to

defining "major source' as were used for 40 CFR parts 63 and

70, except that today‘’s proposal, like the recently proposed

revisions to part 70, would change the definition of major
source to conform to the definition in section 112(a) of the
Act and to implementing regulations governing hazardous air

pollutants (HAP) sources recently promulgated in 40 CFR
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part 63. Section 501(2) of the Act provides, in relevant
part, that the. term "major source" means "any stationary
source (or any group of stationary sources located within a
éontiguous area and under common control)“ that would be a
major source under section 112 or a major stationary source
under section 302 or part D of title I of the Act. Other
éonditions and requirements relevant to the major source
definition are:

a. Section 302 and Part D Sources. Except for sources

qualifying as support facilities (see paragraph (c) of this
section), stationary sources can only be aggregated to
aetermine whether they constitute a major stationary source
éubject to section 302 or parth of the Act if they are in
the éame industrial grouping, as determined by their- 2-digit
épde. The;e codes can be found in the Standard Industrial
¢1assifiqation Manual,‘1987. .

.b. Section 112 Sources. Stétionary sources of HAP
must be aggregated for thg.pufpose of determining whether
they are major sources subject to ééction'ilz withoﬁt regard
ﬁo their industrial grouping.. | .

c. Support Facilities. The EPA proposes to include in
ﬁhe definition of a major source pursuant to section 302 or
ﬁart D of title I of the Act, any facility or emission unit
QSed to support the main activity of the source, regardléss
Qf its 2-digit code. A support facility must be located on
ﬁhe same property as the source it supports, or on adjacent
property, and be under the control of the same entity.:
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Also, at least 50 percent of the support facility’s output
must be dedicated to the source.. |

d. Emission Requirements. To be major, a stationary
source must have the potential to emit pollutants in amounts
at or above the major source threshold, which is determined
by the type of pollutant emitted and by the attainmentgm
status of the area in which the source is located. . Thus,
the term "major source" encompasses the following:

(1) Air toxics sources with the potential to emit
10 tons per year (tpy) or ﬁore of any HAP listed pursuant to
section 112(b); 25 tpy or more of any combination of HAP
listed pursuant to section 112(b);vor a lesser quantity of a
given pollutant, if the Administrator so specifies. And,
once the Administrator=promulgates a definition of major
source for radionuclides, a source would be major if it
emits, or has the potential to emit, major amounts of
radionuclides.

(2) Sources of air ?ollﬁtants, as defined iﬁ
section 302:6f the Act with the potential to emit 100 tpy or
more of any pollutant..

(3) Except as noted in paragraph (d) (4) of this
section, sources subject to the nonattainment area |
provisions'of title I, part D, with the potential to emit
pollutants in the following, or greater, amounts:

(a) 50 tpy VOC or NOy in serious ozone nonattainment .
areas;

| (b) 25 tpy VOC or NOy in severe ozone nonattainment

areas;

B T
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(c) 10 tpy VOC or NOy in extreme ozone nonattainment
areas;

(d) 50 tpy VOC in ozone transport regions established

pursuant to section 189 of the Act;

(e) 50 tpy carbon monoxide (CO) in serious CO
nonattainment areas; and

(f) 70 tpy particulate matter (PM-10) in serious
particulate matter nonattainment areas.

(4) The NOy thresholds in paragraph (d) (3) of this
section do not apply in nonattainment areas qualifying for
an exemption under section 182(f) of the Act. This
exemption applies in the case where reducing NOyx emissions
would not reduce ozone formation. In those areas, a
stationary source of Noxlis not considered a major source
under part D of tifle I of the Act unless its potential to
emit is 100 tpy or more. 1In éreas not qualifying for this
exemption, NOy sources are subject to the lower thresholds
defined in part D -and listed in paragraph (d)(3) of this
$ection.“ Whatever its location; any 100 tpy source would be
considered a major source under section 302 of the Act.
Also, the major source threshold for VOC in ozone transport
regions in paragraph (d)(3) of this section does not apply
for NOy. This threshold was created by section 184(b) of
ﬁhe Act. Because section 182(f) of the Act (which requires
NOy sources to meet the same thresholds as VOC sources) does
not refer to section 184 (b) of the Act, the lower threshold
for VOC sources in ozone transport regions does not apply to

NOy sources.
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e. Fugitive Emissions. The fugitive emissions from a
stationary source shall be considered in making the
determination as to whether it is a major source when:

(1) The source belongs to one of the source categories
listed in the definition of "major stationary source" at
40 CFR parts 51 and 52. These NSR regulations list a number
of source categories for which fugitive emissions must be
included, to the extent quantifiable, when making a major
source determination. It is the intention of EPA to
continue the policy of including fugitives for the listed
source categories. This list includes source categories
regulated by a section 111 or section 112 standard as of
August 7, 1980. Thus, sources in categories subject to
standards set after August 7, i980, if not otherwise listed,
would be exempted from thé'requirement to include fugitive
emissions-when makihg’their majpf source determination until
such time as EPA conduétsvsection 302(j) rulemaking to
require that fugitive emissioﬁs from those sources be
included. It should be,nofed that this time limitation was
deleted from the final paft 70 ‘regulations promulgated on
July 21, 1992. The corfect procedural stepS»were‘not
followed in making this change, however, so EPA has proposed
tﬁat part 70 regulations be revised to reinsert the original
date. : )

(2) The air pollutants emitted are HAP or
radionuclides. The EPA believes the Act requires that
fugitive emissions of HAP or radionuclides, to the extent

guantifiable, be counted. Section 112(a) (1) of the Act uses
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the term "major source," rather than "major stationary
source," and legislative history indicatés an intent by
congress to treat this definition differently than the
section 302(j) "major stationary source" definition.
Moreover, section 112 of the Act establishes a new program
with a relatively narrow focus; it applies only for specific
HAP at source categories to be determined by EPA. .All this
suggests that the section 302(j) rulemaking requirement does
not apply in the context of section 112, and that fugitive
emissions must therefore be included for the purpose of
determining whether a source is major under
section 112(a) (1).

4. New Source Review

The definitions for major and minor NSR have been
included so they can be used to describe the proposed permit
révision procedures; In some cases,.the action to revise\a
permit will depend on whether the change was subjected to
major or minor NSR before beihgiprocessed as a part 71
revision. |

5. Potential to Emit

In the proposed definition of “potential to emit,"
limitations on a source’s potential to emit would be '

federally enforceable only if they are enforceable by the

Administrator and citizens under the Act. This differs from

the definition currently in part 70 of this chapter, in that

the part 70 definition only requires that the limitations be

enforceable by the Administrator. This proposal would

AL
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follow the definition in the proposed revisions to part 70.
See 59 FR 44460 (Aug. 29, 1994).

6. Responsible Official

The proposed definition of "responsible official" would
allow a person other than the designated representative to
be the responsible official for activities not related to
acid rain control at affected sources. The nature -of the
responsibilities of a designated representative
(e.g., performing acid rain allowance account transactions)
has prompted many owners and operators of affected sources
to select corporate personnel, in lieu of site personnel, to
act as their designated representatives. Such persons,
though, may not be iﬁ the best position to handle duties not
related to acid rain. This distinction between responsible
official and designated-rep:esentative would allow sources
té desigﬁate'the appropriate_individﬁal to carry out each
respbnsibilify. Procedurally,.thé designaﬁed representative
would still be responsible for signiﬁg all.documents
relating to acid rain (e.g., the acid rain permit
appliqations.and revision requests) and would be authorized
to submit thém directly fo the permitting aﬁthority for
action without the consent of the nonacid rain responsible

official. Similarly, the nonacid rain responsible official

may carry out responsibilities not related to the acid rain

program without the consent of the designated
representative.

7. Title I Modification

26
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The definition "title I modification" or "modification

under any provision of title I of the Act" has been included
in this proposed requlation to clarify that changes to be
treated as title I modifications include those processed
ﬁhrough minor NSR procedurés, as well as section 112 changes
and major NSR modifications. Considerable confusion and
&ontroversy has surrounded the interpretation of this.
definition. It stems from EPA’s failure to state
eéxplicitly, in the current 40 CFR part 70 regulations

(July 21, 1992), that the term "modification under any
provision of title I" includes minor NSR changes. For
example, in footnote 6 of the preamble to the proposed
part 70 rule (56 FR 21712, 21746-7 (May 10, 1991)), EPA
neglected to mention section 110(a) (2) (C) of the Act, which
requireslstates to regulate the "modification" (and
cénstruction)‘of stationary sources aé necessary to assure
that national air quality standards are met.

| Virtually every State currently administers a minor NSR
program. Under section 1i0, these State programs must be
included in SIP’s, and thus are integral parts of the
Federal-State program for controlling air pollution under
the Act. Since 1977, when Congress established a separate
aﬁd much more stringent NSR program for "major" new and
modified sources (see parts C and D of title I of the Act),
minor NSR programs have taken on the additional important
fﬁnction of providing a means for sources to avoid major NSR

requirements.
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Because minor NSR programs approved into SIP’s
establish federally-enforceable emissions limits, minor NSR
permits have become the vehicle of choice for creating
"synthetic minor new sources" and "synthetic minor
modifications." Thus, the integrity of major NSR programs
is linked to the integrity of the minor NSR programs.
Underscoring the importance of both programs is the.
regulatory requirement that State or local permitting
authorities provide an opportunity for public participation
in major and minor NSR permitting (40 CFR 51.160, 161, 165,
aﬁd 166). The EPA therefore believes that the terms
“title I modification" and “modification under any provision
of title I" should be interpreted to include minor NSR
modifications.

A This proposal parallels a proposed revision to the
regulations at part 70 of this chaptef (59 CFR 44460 (Aug.
29, 1994)), on which EPA solicits comment. A more detailed
discussion of the rationale for this interpretation is
presented in the preamble to that proposed revision.

B. Section 71.3 - Sources Subiject to Permitting

Requirements

Section 502(a) of the Act subjects all affected sources
(as provided in title IV), major sources, sources (including
area sources) subject to standards or regulations under -
séctions 111 or 112, sources required to have permits under
parts C or D of title I, and any other source in a category

designated by EPA, to the permitting requirements of

title V. Section 502(a) also provides the Administrator the
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discretion to exempt one or more source categories (in whole
or in part) from the requirement to obtain a permit "if the
Administrator finds that compliance with such requirements
is impracticable, infeasible or unnecessarily burdensome on
such categories." The Act specifies that major sources may
not be exempted from these requirements. This requirement
applies both to sources that are major for criteria
pollutants and those that are major emitters of the HAP
listed at section 112(b). However, section 112(r) (7) (F) of
the Act also provides that sources that are subject solely
to regulationS‘or requirements under section 112(r) of the
Act are not required to obtain a permit under this part.

1. Temporary Exemptions for Nonmajor Sources

Section 70.3(b) (1) of this chapter deferred the
applicability of part 70 to nonmajor sources (except for
affected sources and solid waste incineration sources) that
would otherwise be subject because they are in a source
category that is subject to part 70, such as one regulated
by a section 111 or 112 standard. In the final part 70
rule, EPA stated its intent to propose rulemaking to reésolve
the exception status of these nonmajor sources within
5 years following the first full or partial approval of a
State program with a deferral.

The EPA proposes to follow the same approach to .
deferrals for purposes of part 71. Accordingly, nonmajor
sources (in any source category that would otherwise be
subject to part 71) are temporarily exempt from the

requirement to obtain a part 71 permit. This exemption
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would last until EPA completes a rulemaking to determine how
the program should be structured for nonmajor sources and
whether any additional permanent exemptions would be
appropriate.

Any part 71 source whose obligation to obtain a permit
is deferred would be able to request a permit prior to .the
end of the deferral period.

2. Permanently Exempted Source Categories

The EPA proposes to exempt permanently two source
categories from the regquirement to obtain a part 71 permit:

(1) All sources that would be required to obtain a
permit solely because they are subject to regulation under
the demolition and renovation provisions of the NESHAP for
asbestos (40 CFR 61.145); and

(2) All sourceg that would be required to obtain a
pérmit solely because they are subjeét to regulation under
the NSPS for residential wood heaters (40 CFR 60.530).

These source categories Qere exenmpted from permitting
requirements under part 70 because the Administrator
detefmined that permitting such sources would be
impracticable, infeasiblé, and unnecessarily burdensome.
This exemption is proposed to be continued for part 71. A
ﬁore detailed rationale for this exemption is provided in
ﬁhe preamble to the part 70.regulations at 57 FR 32263-4°
-{July 21, 1992), which EPA today incorporates by reference
for purposes of part 71.

3. Major Section 112 (HAP) Sources

6
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Like the proposed revisions to part 70 of this chapter,
today’s proposal would ensure that the definition of major
source in this part matches the definition in section 112(a)
of the Act and in the regqulations governing HAP sources
recently promulgated in 40 CFR part 63. Under 40 CFR
Part 63, EPA definition of a major source of HAP is more
inclusive than the definition originally promulgated in
part 70. Unlike part 70, the part 63 definition of major
source does not reference standard industrial classification
(SIC) codes. As defined in part 63, an entire contiguous or
adjacent plant site is considered a single source, rather
than being subdivided according to industrial
classification. See 59 FR 12412 (March 16, 1994). This
definition does not limit the sources (or emission units)
that can be included in a stationary source to those having
thé same 2-digit code. One result of‘this more inclusive
definition is that there Qill'likely be some HAP sources
that are major under part 63 but are not major under
part 70, as originally prémulgated. The EPA believes it is
necessary to expand the major source definition in part 70
and pért 71 to include all sources that are major for
part 63. Otherwise, those sources subject to a section 112
standard or other requirement will not have to apply'for and
obtain a part 71 permit until required to do so by a .
specific section 112 standard. Today’s proposal, and the
proposed revisions to part 70 of this chapter, reflect the

more inclusive part 63 definition and ensure that HAP
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sources are treated consistently under rules prbmulgated
pursuant to section 112 and title V of the Act.

The requirement to obtain a part 71 permit applies to
dll major sources of HAP even if thosé sources will not be
éubject to any applicable requirements. Although certain
ﬁermits could thus contain no substantive requirements ..
Qso-called "hollow permits"), they would serve to identify
ﬁources of HAP and to provide an inventory of their
%missions. They would also provide a mechanism for the
ﬂmposition of case-by—caée maximum achievable control
ﬂechnology (MACT) under sections 112(g) or (j) of the Act,
and for the inclusion of MACT standards when they are
promulgated.

4. Section 112(xr) Pollutants

Section 70.3(a) (3) of this chapter, as originally
p&omulgated, requires any soﬁfce subiect to a standard or
o&her requirement under section 112 of the Act to obtain a
phrt 70 permit unless it would be subject to part 70 solely
because it is subject to fegulations or requirements under
spctibn'llz(r). Section 112(r) (3) requires EPA to
p&omulgate a list of regﬁlated substances and thresholds for
the.preventipn of accidental releaées. Section 112(x) (4)
estabiishes criteria for the development of a list of
régulated subétances, focusing onAacute effects that result
ih serious off-site consequences, rather than chronic
effects. As a result, many of the substances listed in-

§ 68.130 of this chapter pursuant to section 112(r) (3) .
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(59 FR 4478 (January 31, 1994)) are not regulated elsewhere
under the Act.

Questions have been raised as to whether § 70.3(a) (1)
of this chapter, which provides that Yany major source" is
suﬁject to the permit rule, requires that sources that have
major source levels of section 112(r) pollutants must be
permitted. Setting aside £he issues of whether and how
major source status is to be determined for section 112(r)
purposes, section 112(r) (7) (F) exempts from title V
permitting requirements any source that would be subjgct to
title V only as result of being -subject to section 112(r)
requirements. That section provides that " (n)otwithstanding
the proyisions of title V or this section, no stétionary
source shall be required to apply for, or operate pursuant
to, a permit issued under such titielsolely because such
séurce is subject to regulations or fequirements under this
subsection." Thus, it is clear that even if a source could
be considered a "major source" for section 112(r) purposes,
it would not be subject to title V permitting on that basis
alone. The EPA’s proposed revisions to 40 CFR part 70 would
revise § 70.3(a) of this chapter to clarify this point.
Similarly, proposed § 71.3(a) reflects this approach.

D. Section 71.4 - Program Implementafion

Proposed Section 71.4(a) describes the circumstances in
which EPA would establish a full or partial Federal
operating permits program for a State, excluding Tribal
areas. Section 502(d) (3) of the Act requires EPA to

promulgate, administer, and enforce a program for a State if

27!
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an operating permits program for the State has not been
approved in whole by November 15, 1995. However, the |
requirement that EPA establish a Federal program by November
is, 1995 for States lacking a fully approved program is
éuspended if a State program is granted interim approval,
The duty to implement a Federal program then reapplies upon
expiration of an interim approval, if the State has not
received full approval by that time. Therefore,
é 71.4(a) (1) proposes that EPA will implement a part 71
program when a State fails to submit an operating permits
program to EPA, when a program was not submitted in time for
EPA to take action on the submittal by November 15, 1995, or
When the program submitted was.not sufficient to warrant
full approval or interim apbranl that extends beyond
jﬁovember.ls, 1995.
‘ ~The EPA would also-eétéblish a ﬁart 71 proéram for a
State when interim approﬁal of a State program expires, if
that date is éfter-November 15,1995, and if corrective
program provisions have not been adopted and submitted to
EPA in'ﬁime fér EPA to grant the pfogram full approval by
then. Because section 502(g) 6f the Act provideé that the
suspension of the Federal program requirement expires with
the expiration of interim approval,.the requirement that EPA
promulgaté a Federal program is effective immediately upon
that expiration, if expiration occurs after November 15,
1995.

As provided in proposed § 71.4(a)(3), EPA would have

the authority to establish a partial part 71 program in
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limited geographical areas of a State if EPA has approved a
part 70 program (or combination of part 70 programs) for the
remaining areas of the State. This should avoid unnecessary
disruption of partial programs that have been approved
within a State and avoid intruding into the State’s
administration of its air program where only certain
jurisdictions have failed to implement an approvable part 70
program.

The proposed rule also provides for EPA implementation
of part 71 programs to ensure coverage of Tribal areas. The
proposed Tribal rule generally describes EPA’s authority for
implementing programs under the Act to protect Tribal air
quality. 59 FR 43960-1. That discussion is incorporated
here by reference.-

In broad overview, the-Act authorizes EPA to protect.
air quality on lands over which Indian Tribes have
jurisdicfion. The overarcﬁing purpose of the Act is "to
protect and enhance the qpality of the Nation’s air
resburces so as to promote the public health and welfare and
the productive capacity of its population.®
section 101(b) (1). -The ﬁembers of the public tesiding on
lands over which Tribes have jurisdiction are equally
entitled to air quality protection as those residing
elsewhere.

SeVeralAprovisions of the Act evince Congressional
intent to authorize EPA to directly implement programs under
the Act where there are voids in program coverage (e.g.,

sections 110(c) (1), 301 (d)(4) and 502 (d)(3), (i) (4)).
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Federal implementation of Clean Air Act programs on Indian
lands is particularly appropriate where Federal action will
prevent a "“vacuum of authority" in air quality protéction.
See Phillips Petroleum Co. v. EPA, 803 F.2d 545, 555-56
(10 cir. 1986) (affirming EPA’s authority to directly
implement Safe Drinking Water Act Underground Injection
Control program on Indian lands where concluding otherwise
would contradict the meaning and purpose of the Act by
creating "a vacuum of authority over underground injections
on Indian lands, leaving vast areas of the nation devoid of
protection from groundwater contamination"). Based on the
proposed interpretation of Tribal jurisdiction under the Act
in EPA’s Tribal rule, discussed previously, EPA would have
authority under today‘’s proposed rules to implement part 71
programs for all areas within'the exterior boundaries of an
Iﬁdian reservation‘and other areas o?er which an Indian
Tribe ‘has jurisdiction.

If finalized as proposed, tﬁe Tribal rule will
authorizelTribes to develop and submit title V operating
permit programs to EPA for approval. The EPA’s principal
objective would be to assist Tribes in developing and
administering their own title V operating permit programs,
simiiar to the manner in which EPA has assisted States. The
EPA recognizes that uitimately Tribes are best situated to
ﬁrovide primary protection of Tribal air resources. To
these ends, EPA’s proposed Tribal rule provides the

following:
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It is EPA’s policy to assist Tribes in developing

comprehensive and effective air quality management

programs to insure that Tribal air quality management
programs will be implemented to the extent necessary on

Indian reservations. EPA will do this by, among other

things, providing technical advice and assistance to

_Indian Tribes on air quality issues. EPA intends to

consult with Tribes to identify their pérticular needs

for air program development assistance and to provide
on-going assistance as necessary.
59 FR 43961.

However, EPA also intends to be prepared to implement
title V programs in the event Tribes do not. To avoid gaps
in title V permits program coverage, the rules proposed
today authorize EPA to implement a.title V operating permits
program for Tribes that do not develép their own programs.

The more difficuit issue is when EPA should implement
title V programs for Tribes. EPA believes it is reasonable
to give Tribes some.bpportunity.to develop their own title V
programs; assuming EPA’s final Tribal rule authoriées them
to do so, before EPA diréétly imﬁlements title Vv progfams.
States were éiven three years to submit title V programs
following enactment of the 1990 amendments to the Act. See
section 502(d). However, States‘have had a considerable-
advantage over most  Tribes in administering air quality .
programs, including, in many instances, state opérating

permit programs. The head start States had would perhaps
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militate toward giving Tribes more time to develop a program
before initiating Federal implementation.

Oon the other hand, the title V operating permit program
provides one of the central, enforceable mechanisms to apply
Act requirements to sources. Gaps in coverage, particularly
for a significant interim period, may undermine effective
éir quality protection.

The part 71 rules prépose to authorize EPA to implement
the title V permit program for Tribes if a Tribal program
has not been fully approved by November 15, 1995. .The
program would become effective when the Administrator |
provides written ﬂotice fo the Tribal chairperson or
énalogous Tribal leader.

The EPA requests comment on whether the part 71 rules
should include a specific date py which EPA would actually
iﬁpléﬁent part 71 programs for Tribeé. Further, EPA
requests public comment on:what date would be appropriate.
One possible approacﬁ that EPA may consider is to require
that part 71'programs be.implemented within a certain time
period (perhaps 3 years).foilowing the promulgatién of this
rule or of the Tribal ruie. However, nothing in today’s
groposal would prevent EPA from implementing a part 71
ﬁrogram for a Tribal area subsequent to November 15, 1995
but prior to any deadline set by the rule. It may be -
a@propriate, particularly where the absence of-én operating
pérmité program would create a gap in coverage, for EPA to
iﬁplement part 71 programs in advance 6f any deadline. set by

the rule.
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The EPA will consider several factors in addressing
this issue including: the opportunity for the development
of Tribal programs that would render Federal implementation
unnecessary; the importance of title V coverage, whether
Tribal or Federal, in protectipg Tribal air quality; and,
the need to treat the potentially affected regulated
community fairly and to facilitate certainty in business
planning. The EPA solicits coﬁmenté on whether there are
other factors that should be considered in addressing the
timing and implementation of part 71 programs for Tribal
areas. |

As proposed in § 71.4(c), EPA would promulgate a
part 71 program for a permittipg authority (including an
eligible Tribe) if EPA determineé that an approved program
is not adequately administeréd or enforced and the
pérmitting authority fai1s foléérrecf the deficiencies that
precipitated EPA’s finding.2 Whére the acid rain portion of
an opérating permits prograﬁ is ‘not adequately administered,
EPA could withdr&w either the entire program or just the
acid rain portion of the program. If EPA finds that the
nonacid rain portion of fhe operating permits program is

being adequately administered, EPA would generally withdraw

2although this preamble section addresses withdrawing
approval of State operating permit programs, note that
eligible Tribes would be treated in the same manner as
States for purposes of withdrawal of program approval,
assuming the Tribal rule is finalized as proposed. In that
case, the provisions of 40 CFR 70.10(b) (1), which address
State failure to administer or enforce an approved part 70
program, and 40 CFR 70.10(c), which addresses criteria for
withdrawal of State programs, would apply equally to Tribal
programs.
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only the acid rain-portion. In such a case, EPA would issue
the acid rain portion of the source’s permit using the
procedures set forth in 40 CFR part 72, and the State would
bontinue to issue the remaining portion of the operating
permits and would issue all permits to sources other than
acid rain sources.

When EPA determines that a State is not adequately
administering its program, EPA would provide notice to the
State as required by 40 CFR 70.10(b) (1). The State would
then have 90 days in which to take significant action to
assure adequate admiﬁistration and enforcement of the
program. Where EPA determines that the State has not taken
such significant action within;the specified time, EPA could
begin implementing a Federal program immediately.

Otherwise, if the State had not fully corrected the
éeficiency that prompted~ﬁPA’é deterﬁination of failure to
administer or enforce within 18 months of the determination,
ﬁPA would begin implementing a Federal program 2 years after
the'date éf the determination. This framework is identical
to that which EPA promulgated in part 70 at 40 CFR

70.10(b) (2) and (4).

The EPA acknowledges that its intent to retain the
bption of withdrawing only the acid. rain portion of a
program‘in appropriate situations is a change of position
from EPA's statement in the preamble to the final part 70
rule (see 57 FR 32260) that should a State fail to
adequately administer phase II of the acid rain program, EPA

will take back the entire operating permits program. There,
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EPA statéd that in such a situation EPA would implement
part 71, as supplemented by Federal acid rain permit
issuance procedures, and would issue permits to acid rain
sources within the State. The EPA notes that this
discussion was not reflected in regulatory language in the
finally promulgated part 70 rule, which instead provided EPA
discrétion to withdraw program approval in whole or in part.
See 40 CFR 70.10(c) (1). Moreover, EPA explained in a
May 21, 1993 guidance document entitled "Title IV-Title V
Interface Guidance for States," that if EPA finds that a
part 70 program is not being properly administered or
enforced for title IV purposes, EPA will publish a notice in
the Federal Register making this announcement and noting
where permit applicationé are to be delivered. When
publiéhing such a Féderai Register notice, EPA may elect to
withdraw approval for an entire part‘70 program submittal or
only the acid rain portion of it and may apply.appropriate
sanctioné under section 179 (b) of‘the Act.

Under part 71, EPA Qould retain the option of
withdrawing only the acid rain portion of the program and
issuing. a phase II acid rain permit, rather than withdrawing
the entire part 70 program and issuing a comprehensive
part 71 operating permit. The EPA believes that it is
reasonable and appropriate to depart from the policy stated ’
in the preamble to the final part 70 rule regarding
withdrawal of phase II acid rain authority because EPA
believes that deficiencies with‘respect to the acid rain

portion of a State program would generally not adversely
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affect the remaining portions of the State program. By
withdrawing approval of just the acid rain portion, EPA
would minimize disruption of otherwise adequate State air
programs. It should be noted that the acid rain portion of
a source’s operating permit contains discreet requirements
that are not intertwined with the remaining provisions of
the permit. For example, phase II acid rain permits
Qenerally contain a requirement that a source hold
sufficient allowances to cover emissions, specify
requirements for NOy emissions and provide for continuous
e@issions monitoring in accordance with 40 CFR part 75.
Amendments and revisions to such provisiohs are subject to a
dﬁfferent set of procedures as specified in 40 CFR part 72.
Thus, separate Fedéral_adminiétration of the acid rain
pérmitting program in.a State'that fails to adequately
administer the acid rain portion of ifs operating permits
piogram would be a iogical step where the remainder of the
part 70 program was'being adequately administered by the
State. - | '

Consequeﬁtly, EPA proposes that where it becomes
necessary for EPA to wifhdraw-a State’s acid rain permitting
authority, but the balance of the Staﬁe operating permits
p#ogram is being adequately adﬁinistered, EPA retain the
discretion to leave intact the rest of the State’s approved
pért 70 program and take over impiementation of only the
acid rain portion of the program. ' The EPA solicits comment
oﬁ this approach, and pn'whether this approach is consistent

with the requirements of title V. The EPA stresses that
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section 502 (i) (1) of the Act allows EPA to determine that
only a portion of an approved State program is not being
adequately administered and enforced. While
section 502 (i) (1) does not explicitly provide that where a
State fails to correct an identified deficiency in a finding
under section 502(i) (4), EPA may promulgate, administer, and
enforce anly'the relevant portion of the program, EPA
believes that Congress could not have intended for EPA to be
compelled to withdraw and take over entire part 70 progranms
where only discrete portions of the program are deficient.
Such a result would be unnecessarily disrﬁptive of State air
programs and would require much greater Federal intrusion
into the State’s air program than may be necessary to
correct the faulty portion.

Section 71.4(&) addresses the circumstances in which
E?A proposes to issue permits to OCSlsources (sources
located in offshore waters of the United States) pursuant to
the requirements of section 328(a) of the Act. Section 328
of ﬁhe Act tfansferred from the Department of the Interior
to EPA the:authority to regulate air pollution from sources
located on the 0CS off of the Atlantic, Arctic, and Pacific
coasts and in the Gulf of Mexico east of 87.5 degrees

longitude. On December 5, 1991 at 56 FR 63774, EPA proposed

regulations to control those sources. In that proposal, 'EPA

stated that the requirements of the Federal operating permit
regulations (to be codified at 40 CFR part 71), when
promulgated, would apply to those OCS sources. In response

to public comments and concerns raised by the Office of the
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Federal Register that EPA could not require sources to
domply with nonexisting regulations, EPA did not include
those requirements in the final rule promulgatéd on
Skptember 4, 1992 at 57 FR 40792. However, in the preamble
tb the final rule, EPA stated that it intended to require
the OCS sources to comply with the Federal operating permit
r?gulations, when promulgated, and reserved several.
p%ragraphs for that purpose. 1In today’s notice, which
p%oposes revisions to 40 CFR part 55 in addition to the
p%oposed Federal operating permit rules, EPA is again
pkoposing to rgquire an OCS source to comply with the
r%quirements of part 71 if the source is located beyond
2$ miles of States’ seaward boundaries or if the source is
lécated within 25 miles of a State’s seaward boundary and
tﬁe requirements of part 71 a;e in effect in the
cOrrespondlng onshore -area (COA) Seétion 328 requires that
EPA establlsh requlrements for sources located within 25
miles of a State’s seaward boundary that are the same as
would be appllcable if the source were located in the COA.

| Part 71 permits would be issued to OCS sources by the
Aﬁminlstrator or a State or local agency that has been
d@legated the OCS program in accordance with part-55‘of this
chapter. As OCS sources beyond 25 miles of States’ seaward
baundarles would become subject to part 71 1mmed1ately upon
the effective date of promulgation of part 71, they would be
r#quired to submit part 71 permit applications within 1 year

qﬂ becoming subject to this part.
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Proposed § 71.4(e) describes how EPA would take action
on objectionable permits that have already been proposed or
issued by a permitting authority. Section 505(b) of the Act
and 40 CFR 70.8(c) and (d) require EPA to object to the
issuance of any permit that EPA determines is not in
compliance with the applicable requirements of»the Act. If
the permitting authority does not take appropriate .action in
response to EPA’s objection, EPA shall modify, terminate, or
revoke the permit if it has been issued and shall correct
and issue the permit if it has not been issued.

As provided in 40 CFR 70.7(g) (§ 70.7(3j) in the
proposed revisions to part 70), if EPA finds that a State-
issued permit must be reopened to correct an error or add
newly applicable requireﬁents, EPA will notify the
permitting authority. If the permitting authority does not
téke appropriate action, EPA will reQise and reissue the
permit under part 71. t

As prov1ded at 40 CFR 70. 8.(c) (1), EPA will object to )
the issuance of any proposed.permlt that EPA determines is
not in compliance with the applicable requirements of the
Act or the réquireﬁents of part 70. If EPA objects within
45 days of receipt of a copy of the proposed pefmit, the
permitting authority may not issue the proposed permit to
the source. The EPA’s objection, as required by 40 CFR -
70.8(c) (2), shall include a statement of EPA’s .reasons for
objecting and a description of the permit terms that the
permit must include to respond to the objection. Moreover,

under 40 CFR 70.8(c) (3), failure of the permitting authority
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to: (1) comply with requirements in 40 CFR 70.8(a) and (b)
to notify EPA and affected States, (2) submit to EPA any
information necessary to adequately review the proposed
permit, or (3) process the permit under procedures approved
to meet the public participation requirements of part 70
would also constitute grounds for EPA objéction to a
proposed permit.

Under 40 CFR 70.8(c) (4), if the permitting authority
fails within 90 days after EPA’s objection to revise and
submit to EPA a new proposed permit responding to the
objectién, EPA will issue or deny the permit. Proposed.

§ 71.4(e) (1) would establish the authority for EPA’s permit
issuance or denial in these situations.

Likewise, proposed § 71.4(e) (1) would establish the
authority for EPA to modify, terminate, or revoke a permit
iﬁ response»to a citizen petitiéh fiied under
40 CFR 70.8(d). The EPA’s action to modify, terminate or
revoke alpermit would then occur consistent with
40 CFR 70.7(g) (4) or (5)(i) and (ii) (§§ 70.7(3) (4) or
(5) (i) and (ii) of the proposed revisions to part 70),
except in unusual circumétances, such as where there is a
#ubstantial and imminent threat to the public health and
éafety resulting from the deficiéncies in the permit.
Usuélly, the permitting authority would have 90 days from
receipt of EPA’s objection in response to a citizen petition
to resolve the objection and terminate, modify, or revoke
and reissue the permit in accordance with EPA’s objection.

S@e 40 CFR 70.7(g)(4), § 70.7(3) (4) of the proposed
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revisions to part 70. If the permitting authority failed to
resolve the objection, EPA would terminate, modify, or
revoke and reissue the permit, after providing at least
30 days notice to the permittee in writing of the reasons
for such action (which may be given at any time during the
time period after EPA objects to the permit) and providing
the permittee an opportunity for comment on EPA’s proposed
actions and an opportunity for a hearing. See 40 CFR
70.7(g) (5) (1) and (ii) and §§ 70.7(j)(5) (i) and (ii) of the
proposed revisions to part 70. Proposed § 71.4(e) (2) would
provide the authority for EPA to take such action.

Section 71.4(f) of the proposed rule would authorize
EPA to use part 71 in its entirety or any portion of the
regulations, as needed. For example, EPA could use the
provisions for permitting OCS sources. without permitting any
oﬁher tyées of sources. .Similarly, EfA could use only
portions of the regulatiohs to correct and issue a State
permit without, for example, requiring an entirely new:
application. Proposed § 71.4(f) would also authorize EPA to
exefcise its discretion in_designiﬁg a part 7i program. The
EPA would be able to, thfough rulenmaking, mpdify‘the
national template by adopting appropriate portions of a
State’s ‘program as part of the Federal program for that
State, provided the resulting program is consistent with ‘the
requirements of title V. |

. The-EPA believes it is reasonable and appropriate to

provide this flexibility in implementing a part 71 program.

First, such flexibility would enable EPA to intervene in the
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administration and enforcement of an operating permits
program only to the extent necessary to correct
deficiencies. Second, it would provide EPA, after notice
and comment rulemaking, the ability to appropriarely tailor
part 71 to the State in which it would be implemented, thus
resulting in less disruption of the State air program and
the daily operations of covered sources than might otherwise
occur. While EPA believes that part 71 as proposed today
should not result in unnecessary disruption, the Agency
fecognizes that further State-specific tailoring may be
appropriate.

Proposed § 71.4(g) clarifies that EPA would publish a
notice of the effective dates of part 71 programs. The EPA

would publish such notice in the Federal Register and would,

to the extent practicable, publlsh notice in a newspaper of
géneral circulation’ in the area affected by the part 71 .
program. The EPA would also publish such notice for
délegatians of part 71 programs. Finally, in addition to
néticeé in the Federal Reﬁister and newspapers of general
ciréuiation, EPA would sehd a letter to the Governor (or his
6r her designee) or the Tribal governing body for the
affeCted area informing him or her of when the part 71
program or its delegation would become effective.

‘ Section 71 4 (h) proposes that EPA would be authorized
to promulgate and admlnlster a part 71 program in its
entlrety even if only limited deficiencies exist in a State
or Tribal program. The EPA believes that such authority is

necessary because limited deficiencies could have wide-
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ranging impacts within a program. For example, if a State
program failed to provide adequate opportunities for public
or affected State participation in permitting actions, the
integrity of permit content could become suspect, the public
and affeéted States would be excluded from administrative
and judicial review of permit actions, and EPA oversight of
such actions could suffer, as a result of citizens:not
having standing to petition EPA to object to permits.

Section 71.4(i) of the proposed rule describes how EPA
would take action on the initial part 71 permits in the
event that a full or partial part 71 program becomes
effective in a State or Tribal area prior to the permitting
authority issuing part 70 permits to all subject sources.
The EPA proposes to utilize a 3-year transition plan éimilar
to that required of States under § 70.4(b) (11)(ii) of this
chapter. Under proposed § 71{4(1)(15, any remaining sources
that had not yet recéived part 70 permits from the
permitting aufhority would be required to submit
applicatiohs to EPA for part 71.permits within 1 year of
becoming subject to the part 71 program. The sources that
had already received part 70 perﬁits, if any, would continue
to operate under those permits, unless EPA had withdrawn
part 70 approval due to the inadequacy of the part 70
permits, in which case those soufces would be required to
obtain part 71 permits. After receiving part 71 permit
applications, EPA would act on one-third of those
applicationé each year for the first 3 years of the part 71

program. As previously issued part 70 permits neéded to be
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revised or renewed, sources would apply to EPA for sueh
revisions or renewals under part 71.

As provided in proposed § 71.4(j), EPA would have the
aiscretion to delegate some or all of its authority to
edminister a part 71 program to a State or eligible Tribe.
ihe delegation process is described further in the
ﬁiscussion of proposed § 71.10.

Section 71.(4) (k) of the proposed rule would authorize
EPA to administer and enforce part 70 permlts issued by a
permlttlng authority under a previously-approved part 70
program after EPA has withdrawn approval of such program.
until they are replaced by part 71 permits issued by EPA.
| Proposed § 71.4(l) describes what would happen after
EPA approves a part 70 ‘program for an area in which a
ﬁart 71 program has beeﬁ effective and how the
ﬁdministrator; or the hew-part fb pefmitting authority, will
administer and enforce tﬁe-part 71 bermits until they are
ﬁeplaced by part 70 permiﬁs. -For a State that submits a
Late part 70 subm1ttal to .EPA such that EPA has not approved
or disapproved the submlttal by November 15, 1995, part 71
becomes automatically effective until the State’s part 70
p%ogram is approved by EPA. However, sources are not
obligated to submit applications to EPA until 12 months
a?ter they have become subject to an effective part 71 .
pfogram (unless an eariier submittal date.is set by EPA).
T#erefore, if the State’s part 70 program is approved
shortly after part 71 is effective, it is highly likely that

sources will submit applications to the permitting authority
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rather than to EPA. Upon approval of the part 70 program,
EPA will suspend further action on applications for part 71
permits. Whére appropriate, applications received by EPA
prior to approval of the part 70 program will be forwarded
to the permitting authority after approval of the part 70
program.

Finally, proposed § 71.4(m) provides how EPA would
implement the provision of section 325 of the Act if the
Governor of Guam, American Samoa, the Virgin Islands, or the
Commonwealth of the Northern Mariana Islands petitions the
Administrator to exempt any source or class of sources from
the requirements of title V of the Act.

D. Section 71.5 - Applications

Much of proposed~§ 71.5 is modelled on the provisions
currentlf promulgated at 40'CFR 70.5, and on the proposed
revisions to that section. ‘See 59 FR 44460 (Aug. 29, 1994).
Ih‘this'notice, EPA incorporates by reference the rationale
provided for these provisions, to the exteht such rationale
apply to a Federal operating permit program as well as to
State permit programs. Copies of the part:7o rule as
promulgated in July 1992 and of-the notice proposing
revisions to part 70 have been included in the déckeﬁ for
this rulemaking. Where proposed part 71 differs from
promulgated part 70 or the proposed revisions to part 70 ‘the
discussion below goes into greater detail deSCribing'the
part 71 proposal. Where proposed part'71 follows pait 70
precedent, shorter general descriptions of the pért 71

proposal are supplied. It should be noted that the
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formatting of proposed § 71.5 does not correspond to that of
40 CFR 70.5. In developing proposed part 71, EPA determined
that the fofmatting of 40 CFR 70.5 could be improved so that
it is easier to follow. The EPA requests commeﬁt on this
proposed formatting difference.

1. Application Shield

Section 502 (a) of the Act states that i£ is a-violation
of the Act for a‘source to operate without a permit.

Section 503 (d) of the Act states that no source shall be in
violation of section 502(a) of the Act before the date on
which the source is required to submit an application and
that the submittal of a timely and complete application
protects a source from being iﬁ violation of section 502 (a)
while the applicatioh.is being processed. Thus, an
applicanf'who submits a timely and complete application
would not be in violation of the proﬁibition against
operating without a perﬁit durihg the time in which the
applicafion is being'processed. This provision is known as
the’appiication shield ana is described fufther at proposed
§ 71.f(b). The application éhiéld is a separate and |
distinct provision from the permit shield that would be
aﬁthofized by proposed § 71.6(n).

The application shield wouid remain in effeét until
final permit issuance if the applicant complies with the -
fdllowing: (1) provides additional information as requested
by the permifting authority by the deadlines specified;

(2) -supplements or corrects information upon becoming aware

of the need for an update or correction; and (3) addresses

2,
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any requirgments that becqme applicable to the source after
the date a complete application has been filed, but prior to
the release of a draft permit.

If the applicant fails to comply with these conditions,
the application shield would cease to apply. If the shield
is lost after the deadline has passed for submitting an
application but before the source.is issued a permit, the
source could not operate without being in violation for
éperating without a permit.

2. Application Completeness Determinations

As provided by proposed § 71.5(c), a complete
application would be one that'the permitting authority has
determined cqntains all the information needed to begin
processing.- The preamsle to the broposed revisions to
part 70 discusses two options for providing flexibility when
détermining application cqmplefeness; The first option
addrésseé applications for.sourqes with future-effective
compliénce dates, and thé_second'option addresses the
submittal of less-detailed applications for sources that are
scheduled to be permitted in the. second and third years of
the initial phase-in of a part 70 program. See 59 FR 44460
(Aug. 29, 1994).

Although the regulatory language concerning
completeness determinations in the part 71 proposal is
consistent with the regulatory language in the proposed
part 70 revisions, EPA is not anticipating revising the
proposed part 71 regqulatory language to specifically

implement either of the flexibility options discussed in the
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preamble to the proposed revisions to part 70. As EPA is
not as familiar with sources as State and local permitting
authorities, EPA is not in a position to adequately quality
ésgure_applications that apply such flexibility options.
Thus, the use of such flexibility options in determining
épplication completeness could increase the risk of
inappropriate completeness determinations by EPA, as well as
increase EPA’s administrative burden. As a result of this
concern, EPA is not proposing to provide for the flexibility
options described in the preamble to the revisions to
part 70, but solicits comment on this position.

3. Events That Make a Source Subject to_ the Program

The proposed rule would require a source that does not
already have an existing part 70 operating permit to submit
an application within 12 ménths of becoming subject to the
pértl71 progran. sﬁch-soﬁrces generélly would bhecone
$ubject to part 71 on the: later of the following dates:

(1) The date that a part 71 program becomes effective
for the State or Tribal érea where a source is located,

(2) The date that the source commences' operation,

(3) * The.end of any deferral for nonmajor sources, Or

| (4) The date that the source meets any of the
dpplicability»criteria of proposed § 71.3.

For example, part 71 applicability would be triggered
for a nonmajor source that has not been exempted from the
fequirements to obtaih a permit (pursuant to proposed
§ 71.3(b) (2) or by-anothér.EPA rulemaking) when the nonmajor

source becomes subject to applicable requirements under
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section 111 or 112 of the Act for the first time. Another
example would be when a nonmajor source that is exempted .
from having to obtain a part 71 permit and that is not
subject to applicable requirements of sections 111 or 112 of
the Act increases its potential to emit to the pdint where
it is a major source.

Part 71 sources that are already operating under a
part 70 permit at the time that a part 71 program becomes
effective in é Sstate would not have to submit part 71
applications unless they need to renew or revise their
part 70 permits. The procedures of part 71 would be used to
process such revisions or renewals. Sources renewing their
part 70 permits would be required to submit complete
information concerning all activities occurring at the
facility and would then be issﬁed a part 71 permit. Sources
revising their paft.70 permits ‘would 6nly need‘ﬁo submit
information addressing tﬁe parts of the permit that will
change; such sources would then be issued a revised part 70
pefmit under part 71 procédures.

Under.both parts 70 and 71, the requirement to obtain a
permit would be deferred for most nonmajor sources; however,
certain administrative events may occur that will end the
deferrals and make nonmajor sources subject to the
requirement to obtain a permit. For example, nonmajor
sources may become subﬁect‘to title V permitting when an
individual EPA rulemaking regulates a cateéory or
subcategory of nonmajor sources and does not continue the

deferral for these sources. Also, the deferral for nonmajor
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sources may end when EPA publishes a rulemaking that it has
committed to undertake to specifically address the
permitting of nonmajor sources for purposes of title V.
\ 4, Early Application Submittal Requirements i

Proposed section 71.5(b) (1) would allow the permitting
%uthority to require certain sources- to submit their ...
épplications earlier than 12 months after the program is
ﬁppfoved; however, this date may nof be before the program
Eecomes effective. This proposed early submittal
requirement is based on section 503 (c) of the Act. Sources
éould be selected by the permitting authority for early
submittal based on criteria such as source category or type,
the applicable requirements tﬁat apply, or on any other
Basis. Selected sdurées_ﬁculd.be notified by the permitting
iuthority and given;réasonable time fo submit their
iﬁplications. In no case W6u1d,this notice be given less
tﬁan 120'days in advance of the subnrittal date. The method
ubed to notify sources of the requirement to make'éarly
shbmiftéls woﬁld be at tﬂe discretion of the permitting
ahthérity and may take several forms, including indiviaual
notice by letter, publicétion in a newspaper of general

circulation in the general location where the source will

operate, publication in the Federal Register, publication in
ah official State publication, or a combination of these:

methods.

5. Treatment of Confidential Information

The‘treatment of confidential information within the ..

Federal operating permits program would be controlled by
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regulations under 40 CFR part 2, subpart B. These
regulations allow confidential treatment for trade secrets
or other business information when the business obtains
business advantages .from its rights in the information,-but
exclude confidential treatment for information that is
emissions data or a standard or-limitation (§ 2.361(e)@ofsn.
this chapter). Emissions data is defined in § 2.301(a) (2)
of this chapter, in part, as information necessary to
determine the identity, amount, frequency, concentration, or
other characteristics of any emission actually emitted by
the source, or that the source was authorized to emit under
an applicable standard or limitation.

6. Insignificant Activitiés and Emission Levels

Proposed § 71.5(§) would allow insignificant activities
or emission levels to be éxempt from the application content
réquifements of proposed §'7l.S(f);. These exemptions would
reduce the administrative burden on. sources by eliminating
the requirement that a source includé in its application an
extensive analysis of insignificant activities (or emissions
units)'and'quantities of emissions. This-proposal is based
on the part 70 provisioné regarding insignificant activities
and emissions levels, and is supported by the Algpgmg_ggyg;
decision, where the court found that emissions from certain
small modifications and emissions of certain polluténts at
new sources could be exempted from some or all PSD- review

requirements on the grounds that such emissions would be de

minimis. See Alabama Power v. Costle, 636 F.2d 323, 360:xz.--

(D.C. Cir., 1979). In other words, EPA may determine levels
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helew which there is no practical value in conducting an
extensive review. In general, an agency can create this
exemption where the application of a regulation across all
dlasses will yield a gain of trivial or no value. A
determination of when a matter can be classified as de
minimis turns on the assessment.of particular circumstances
of the individual case. For EPA to establish that an.
emissions threshold is trivial and of no consequence, EPA
must consider the size of the particular emissions threshold
relative to the major source threshold applicable in the
various'areas where a regulation will be in effect.

In the rulemaking establishing requirements for State
operating permits programs under part 70, many commenters
suggested that EPA‘create a de minimis exemption level for
regulated air pollutants, and that emissions information not
be requlred for pollutants below thls de mlnlmls level. 1In
the final part 70 rule, EPA gave States discretion to
develop lists of 1n51gn1f1cant act1v1t1es and to set
1ns1gn;f1cant emission levels if certain criteria were met
ahd.subject to EPA review and approval. In the proposed
part_71 rule)'EPA has fashioned provisions for insigﬁificant
attivities or emission ievels that meet the minimum
requifeﬁents for states under the part 70 rulemaking, while
taking a unique Federal approach, based on the'Agency’e .
egperience in reviewing State provisions for insignificant
activities and emission levels in the course of part 70
eperating permits program reviews. The EPA notes, however,.

that the part 70 provisions on insignificant activities and
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emissions levels are the subject of ongoing litigation
settlement discussions, and that a possible result of these
discussions could be a modification of the part 70
provisions on this issue. To the extent any future proposed
revisions to the'part 70 insignificant activities and
emissions level criteria are more stringent than-the ... .
provisions proposed for part 71, EPA may have to supplement
this proposal to make the two rules consistent.

In this rulemaking, EPA proposes to exempt all
information required by proposed § 71.5(f) concerning
insignificant activities inclusion in the permit
application, while for insignificant emission levels,
application information completeness requirements would vary
from proposed § 71.5(f). To ensure that all significant
information'is included in the permit application, the
pfopqsed'rule.includes.a provision.sﬁating that no
activities or emission levels shall be exempt ffom'proposed
§ fl.S(g) if the infofmation omitted from the application is
needed to determine or iﬁpose any applicable requirement, to
determine whether a source is major, to determine whether a
source is sﬁbject to thé requirement to obtain a part 71
permit, or to calculate the fee amount requi:ed under the
fee schedule established pursuant to proposed é 71.9. The
proposed prohibitiqn against omitting information from the
épplication that is.felevant to the determination or
imposition of applicable requirements means that an activity
(or emissions unit)- that has applicable requirements could--

not be considered as an insignificant activity or to have
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insignificant emission levéls. Applicable requirements in
this context include any standard or requirement as defined
in proposed § 71. 2. The proposed provision thét the
exemptlon not 1nterfere with the requirement to obtain a..
part 71 permit is necessary to insure that all the
requirements of the Act are-met,. because the requirements.of
title V of the Act are not included in the proposed
definition of applicable requirements. An activity or
emission level could not be insignificant if it constitutes
a major source.v An activity or emission level could not be
insignificant if omitting the emissions from the application
would prevent the aggregate source emissions from exceeding
the major source threshold or a threshold that would trigger
an applicable requirement)vsuch as a modification under
=ectlon 112(g). This proposal would further prohibit these
Lxemptlons from being used by appllcants when information
needed to calculate the fee amount required under the fee
schedule would be omitted from the application. Although
the fee schedule provided in proposed § 71.9(0)(1) would
exclude ‘insignificant emissions from being counted for fee
purposes, this provisioﬁ would be retained for instances
where the Administrator promulgates a different fee schedule
ﬁor'a particular state pursuant to proposed § 71.9(c) (7).
Under such a fee schedule, information concerning -
ﬂnsignificant.activities or emissions may be needed to
dalculéte the fee amount.
‘ a. Insignificant Activities... To meet the requirements

of part 70, States submitted rules incorporating a wide
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variety of approaches for implementing these provisions.
Many State part 70 program submittals included extensive
lists of insignificant activities. Some of the listed
activities were so broadly defined that it was difficult._to
determine if they would interfere with the determination or
imposition of applicable requirements or affect major..source
status, seemingly inviting the omission of significant
information. Some were so narrowly defined that industry
would be invited to propose an endless number of additional
listings for inclusion in the rules in future years,
creating an administrative burden-on the States. In the
course of EPA’s review of part 70 permit program submittals,
it was also clear that there were very few insignificant
activities that are common among the States. The EPA
proposes to include.a short list'of broadly-defined
iﬁsignificant-activiﬁies thét are fréquently included in
State part 70 program submittals. These activities commonly
occur- in residentiai settings, are not subject to applicable -
requirements (with the poésible exception of certain SIP-
based reqﬁirements for residential heating sources that are
not commonly adopted on a nation-wide basis), and normally
have small quantities of emissions. Emission units at a
source that are on the list of insignificant activities in
pfoposed § 71.5(g) (1) could not be treated as insignificant
(1) when the activities are subject to an applicable
requirement, inclﬁding an applicable requirement of a
Federal or Tribal implementation plan, (2) if information..-

concerning the activities would interfere with any
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applicébility determination, (3) if the insignificant
activities constitute a major source, (4) if not counting
the emissions from insignificant activities in the total
éource emissions would prevent the source from being
aetermined to be a major source, or (5) if any information
that would otherwise be left off of the permit application
would be needed to calculate the fee amount required under
the fee schedule established ﬁnder proposed § 71.9.

b. Insignificant Emission Levels. The proposal would
further allow emission units or activities with small
emissions to be included in the application in a streamlined
manner, as long as the application did not exclude
information needed to (1) determine or impose applicable
requiremehts, (2) determine the requirement to obtain a
bermit, (3) determihe whether'the source is.a major source,
of (4) calculate the fee amount, and provided the emissions
éaps of proposed §A71.5(g)(2)'were not exceeded. The EPA
#elieves that this would ensure that enough- information will
be provided that the perﬁitting_authority can make a quick
éssessmént of whether the emissions are insignificant.
ﬁevértheiess, to ensure that the rule is being applied
#roperly by the applicant, the permitting authority- could

request additional information if needed. Note that to

qualify as insignificant emissions, the emissions could not

¢ount toward or trigger a unit-based de minimis permit .
revision under proposed § 71.7(f). The only emissions units
that would have emissions levels qualifying as insignificant

under proposed § 71.5(g) would be units that would not be
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included in the part 71 permit anyway because they could not
be subject to applicable requirements, contribute to the
triggering of an applicable requirement, or affect a major
status determination. Therefore, for existing units with
insignificant emissions there would not be any permit terms
or conditions to revise and-for new units with insignificant
emissions there would not be any permit terms or conditions
to add to the part 71 permit.

The emissions caps of proposed § 71.5(g) (2) are
expressed in terms of potential to emit, not actual
emissions. The use of potential to emit is consistent with
how major source thresholds (which were used in developing
the proposed caps) are defined. Furthermore, EPA believes
that basing the caps on potential to emit provides greater
assurance that only tru1y~insignificant levels of emissions
wéuld be eligible for_streamlined tréatment on the permit
application form.

'In'commenting on the neceséity of de minimis levels to
be established in the par£ 70 rﬁlemaking,.one commenter
suggestéd the level be set at 5 tpy or 20 percent of: the
applicable méjor source threshold. An examination of these
levels in terms of major source thresholds is necessary to
determine if they are trivial. For example, a 5-ton
emission is 20 percent of the major source threshold for "
serious and severe ozone nonattainment areas, but 50. percent
of the major source threshold in extreme ozone nonattainment
areas. A level set at 20 percent of the applicable CEmat

threshold would equal 2 tons in extreme ozone nonattainment
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areas, but would be 20 tons in moderate nonattainment areas.
It is not clear that emissions of this size could be
characterized as trivial in all areas for all air
pollutants, especially becausé emissions at these levels.may
trigger State major new éource review (NSR), thus triggering
applicable requirements. -~ : : PR

' Therefore, EPA is proposing and soliciting comment on
$etting the threshold for insignificant emission levels at
1 tpy for regulated air pollutants, except HAP, in all areas
except extreme ozone nonattainment areas, where the
threshold is proposed to be 1,000 pounds (ib) per year.
These levels would be 1 percent of the major source
threshold in moderate'nonattainment areés, 2 percent in
serious ozone nonattainment aieas, 4 percent in severe ozone
nonattainment areas, and.5 pefcent of the threshold in
éktremelozone nonattainmeht areas. The EPA believes that
these levels are trivial and would not prevent EPA from
collecting any information of a consequential or significant
nature. The lower threshold for extreme ozone nonattainment
areas is necessary due to the increased concern that
ﬁermittinq-authorities would have in such areas. Permitting
ahthorities in these areéas have collected information
pértaining to permitted sources with relatively small
ehissions. This level of concern has been necessary in °
order to achieve emission reductions sufficient to make.
p?ogress towards meeting the NAAQS.

| The EPA proposes and solicitsicomment on setting the. -

exemption threshold for HAP for any single emissions unit to
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be the lesser of 1,000 1b per year or the de minimis levels
established under section 112(g) of the Act. In the part 70
rulemaking, EPA recommended that the emissions levels for
HAP established for the purpose of setting insignificant.
emission levels not be less stringent than the levels
.established for modifications under section 112(g) of:the .
Act. Although this was only a recommendation, many States
structured their emissions levels for HAP using these levels
as upper bounds. Note that the provisions of proposed
§ 71.5(g) would prevent a part 71 emissions unit from having
insignificant emissions levels if the unit was subject to
applicable requirements of section 112(g). The EPA also
proposes that the level for HAP should never be higher than
1,000 pounds per year, This i$ necessary because the major
source threshold is 1Q_tpy‘for é siﬁgle HAP, thus ensuring
tﬁat insignificant emissions of ‘HAP ﬁill never exceed
5 percent of the major source threshold. The EPA believes
that these levels are trivial and wbuld not prevent EPA from
collécting any informatioh of a consequential .or éignificant
néture. .

Thé EPA proposes and solicits comment on setting the
threshold for insignificant emissions for the aggrégate
emissions of any regulated air pollutant, excluding HAP,
from all emission units located at a facility to not exceed
a potential to emit of 10 tpy, except in extreme ozone.
nonattainment areas, where potential to emit may not exceed
5 tpy.- The EPA further proposes and solicits comment on- .-

setting the threshold for insignificant emissions levels for
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the aggregate emissions of all HAP frﬁm all emission units
located at a facility to not exceed a potential to emit of
5ftpy or the section 112(g) de minimis levels, thchever is
léss. These provisions would provide more certainty to..the
pérmitting authority because no emissions values in terms of
potential or actual emissions would be required to be. ......
included in the application for emissions qualifying as
ihsignificant, and it is conceivable that large quantities
of emissioﬁs could be hidden from scrutiny without such
a@gregate emission thresholds. In addition, these
p&évisions would clarify for applicants that large numbers
of similar sources, such as valves or flanges, that might be
ekempt on an individuél basis, would have to be described in
détail in the application if the aggregafe enissions from
all the uﬁits afe relevant to the applicability of the Act’s
rgquireménts or thé deterﬁination.of ﬁajor source status.

| Minimal information goncerniﬁg emissions units with
ihsignificant emissions would have to be provided in a list
ih the application. Thié list would have to describe the
emission.units in sufficient detail to identify the source
o%'emissions and demonstrate that the exemption appiies.
For example, the description "space heaters" on a list may
nbt provide sufficient information because there could be an
uﬁlimited number of units with potentially significant -
e#issions, but the description, "“two propane-fired space
héaters," places a limit on any estimate of emissions and
wéuld provide enough information. Descriptions may need to

sbecify not only the number of units meeting the

|
|
|
|
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description, when more than one unit is included under a
single description, but in many cases capacity, throughput,
material being processed, combusted, or-stored, or other
pertinent information may need to be provided. For example,
"storage tank" would be insufficient, but "250 gallon
underground stofage tank storing unleaded gasoline, annual
throughput less than 2,000 gallons," would be sufficignt for
quick assessment, because this level of information is
sufficient to demonstrate whether any applicable
requirements apply and that the 1 tpy emissions cap would
most likely not be exceeded.

- Emissions units for activities) with insignificant
emissions that might be logically grouped together on the
list that would be'fequifed by proposed § 71.5(g) (2) but
that have dissimilaf‘descriptions,,including dissimilar
cééacities_or sizes, would be requiréd to be listed
separately in the applicatioﬁ. This is necéssary to prevent
1ér§e numbers of emissions units from being grouped together
on the list in such a waf that the description would be too
broad to pré?ide sufficient iﬁfoima@ion to identify the
emissions units and proﬁide an indication of whether or not
the exemption applies. On the other hand, in cerfain cases,
large numbers of certain activities could be grouped ‘
together on the list. For example, a'complex.faciliﬁy may
have hundreds of valves and flanges where the aggregate
potential to emit of all the valves and flanges does not
exceed the aggregate emissions cap and there are no

applicable requirements that apply to the valves and
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flanges. In this case, it would most likely be appropriate
to list all the valves and flanges together as one listed
item, including the number of units meeting the exemption.

The EPA solicits comment on the approach regarding.
insignificant activities and emission levels proposed in
ﬁhis notice, particularly on whether this approach provides
greater clarity than that discussed in promulgated part 70,
and whether the approach proposed in this notice would be
¢ompatible with the approaches developed by States to date.
The EPA also solicits comment regarding wnether the approach
proposed today provides adequate safeguards to insure that’
ﬁart 71 permit applications do not exclude significant
information, especially all information necessary to
determine applicability of Act requirements and major source
#tatus.
. 7. The Contents of a Complete Apélication

.The following is a brief discussion, organized by
megnlatory paragraph (as found in proposed § 71.5(f)), of
the types of minimal information that would have to be
included in permit applications in order for them to be
determined complete: | _
a. Identifzinﬁ Information. This information would
consist of names, addresses, and phone numbers for the
éompany, plant site, owners, operators, responsible -
éfficials, and others.
: b. Plant Description. A description of the source’s

proceéses and products associated with each operating
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scenario, including identification by Standard Industrial
Classification code, would be required.

c. Emissions-Related Information. Emissions data are
of critical importance to permitting. Generally, these data
include the pollutants emitted, estimates of their
quantities over appropriate time periods, and descriptions-
of the emission points; description of raw material usage; a
detailed description of air pollution control equipment and
compliance monitoring devices or activities (and citations
to the relevant emissions standards); and limitations on
source operation that would affect plant emissions or any
work practice standards.

d. Air Pollution Control.Reguirements. Préposed
§ 71.5(f) (4) would reduire information concerning air
pollution control requi;éments, including citations and
désériptions of all State and Federal air pollution control
fequirements applicable to the part 71 source. This
information would have to be included in the application for
each emissions unit at a part 71 source.

In addition, the application would have to describe or
reference any monitorin§ or test méthdds used to determine
compliance with each applicable emission limitation or
standard that peftains-to sources. These monitoring or test
methods may be specified by the applicable requiremént N
- (e.g., NSPS or NESHAP) or by requirements promulgated
puréuant to sections 114(a) (3) of the Act, concerning
enhanced monitoring and compliance certification, and 504 (b)

of the Act, concerning monitoring and analysis.

S04

[ —————— RS Ll
= -




94

Proposed § 71.5(f) (3) (v) would further clarify that the
application or attachments should include a brief
description of any appropriate operation and maintenance
procedures (O&M) and quality assurance (QA) procedures.. ...
These descriptions need only cite the source of the
applicable requirements or EPA guidance documents used-to-
develop the procedures and a brief summary of the types of
activities or procedures. that will be undertaken. This
prOposed requirement would not compel an applicant to attach
an exhaustive O&M plan, for example, to the application;
however, it would not preclude the permitting authority from
requesting such information at a later date. This proposed
requirement also would not mandate the submittal of O&M or
QA information in regafd to other equipment, activities, or
proéessesvthat might occur étgthé facility but that are not
direcflyfreiated to control eéuipmenﬁ or compliance
moniforing devices or actiVifies.

bperation and.maihtenance-(O&M) practices and
procedufes are generally aefined within EPA guidance
develépéd for-specific types of control equipment -
(efg., “"Operation and Maintenance for Electrostatic
Precipitators;“ EPA/625/1—85/017, September, -1985).
Génerally, O&M programs are important because conscientious
application of an O&M program can minimize deterioration ‘of
system components and resulting decreases in pollutiqn
control efficiency, which can lead to unexpected

noncompliance with emission limits.



95

Quality assurance and quality control procedures
(QA/QC), such as maintenance, calibration, and data
validation procedures, are essential to evaluating the data
derived from the monitoring devices to determine the
accuracy or competency of the data. The E?A has issued
guidance on QA/QC for certain-monitoring equipment (e.g-..,
"Quality Assurance Handbook for Air Pollution Measurement
Systems," EPA-600/4~77-027a, September 1989), including
procedures for calibration, maintenance, and data
validation. Applicable requirements with respect to
Continuous Emissions Monitoring Systems (CEMS) are contained
in 40 CFR part 60, Appendix F and for Continuous Opacity
Monitoring Systems (COMS) at 40 CFR part 51, Appendix M.

e. Other Specific Information. Consistent with
proposed § 71.5(f) (5), the application (or attachments) may
néed to contain other informatiqn neéessary to implement and
enforce other appliéable requirements of the Act or of
part 71, or to determine the applicability of such
requirements; An example.of an applicable requirement
requiring the submittal of other specific informatién is
found in the proposed enhanced monitoring rule, where
enhanced -monitoring protocols are required to be . submitted
with the title V permit application (58 FR 54686). In
addiﬁion, proposed § 71.7 would require an applicant to
submit a proposed addendum_to the existing permit when
requesting permit revisions for changes qualifying for
administrative permit amendment, de minimis permit revision,

or minor permit revision procedures.
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f. Proposed Exemptions. Consistent with proposed
§ 71.5(f) (6), exemptions from applicable requirements could
only be used by an applicant if the exemption is:

(1) Approved into the SIP or FIP by EPA, thereby making it a
federally-enforceable applicable requirement; or

(?f provided for in the applicable requirement itself,.such
aé when a NSPS provides for grandfathering of sources
ekisting before a certain date.

g. Operational F;exibiiity. Proposed § 71.5(f)(7)
would require applicants to supply'information in their
applications necessary to define any alternative operating
séenarios fhey identify in their applications, pursuant to
p;oposed s 71.6(a)(8), or to define permit terms and
cbnditions implementiﬁg prbﬁbsed §§ 71.6(p) and 71.6(a) (9).
In general, the permlttlng authorlty would have to receive
enough 1nformat10n in this regard to wrlte permit terms and
condltlons.that do not v1qlate any ‘other applicable
requirements and meet the compliande requifements of
proposed § 71.6(a) and (c). |

The permitting authority would have to receive enough
ihformatlon concerning alternatlye operating scenarios to
i&entify the unit, determine the.quaﬁtities and air
pbllutants'emitted under each scenario, any additional
abplicable requirements that might be triggered, and any ‘new.
.monitoring, record keeping, and reporting requirements
necessary to assure compiience under each scenario.
Proposed §-71;5(f)(8) would reqﬁire that applications for-

sources planning to participate in an emissions trading
! .
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program provided for in proposed § 71.6(a)(9) identify the
emissions units eligible for the trading and those emissions
units at. which changes may be processed under the de minimis
permit revision procedures of proposed § 71.7(fj. e

h. Compliance Plan. This section of the application
form would have to describe the source’s compliance status
with respect to all applicable requirements. The source
would have to include a narrative description of how it will
achieve compliance with requirements for which it is
currently not in compliance, state that it will continue to
c¢omply with requirements with which it is in compliance, and
state that it will meet future-effective requirements within
the deadlines specified by the applicable requirement.
Future-effective requirements are applicable requirements
that have been promulgated 6r approved by EPA at the time of
ﬁérmit'iésuance. |
| Sources with future-effective requirements would have
to submit a schedule of compliance only if required by the
appliéable requirement. ﬁowever, all sources that are not
in compliance -with all applicable requirements at the time
of permit issuance would have to submit a schedule of
compliance. A scﬁedule of compliance is a schedule of
remedial measures including an enforcéable sequence of
actions with milestones, leading to compliance with all
applicable requirements of the Act. The schedule would have
to specify a date by which the source will achieve

compliance.
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Each permittee required to have a schedule of
compliance to remedy a violation or violations would have to
submit progress reports to the permitting authority every
6 months, or more frequently, if required by the applicable
requirement or the permitting authority. These reports
would have to describe the source’s progress in meeting..the
schedule of compliance. The compliance plan would have to
set forth the schedule for submission of these reports.

The compliance plan content requirements specified in
proposed § 71.5(f) (9) would also apply to affected sources
under title IV of the Act. This means that affected sources
would have to address all applicable requirements of the
Act, including title IV requirements, within the compliance
plan portion of the part‘7i'permit application. Affected
sources are also required by parf 72 of this chapter to
submit part 72 permit applications that address the
requirements of the acid rain program. Within the part 72
permit appiications, only the compliance plan requirements
of part 72, subpart D‘muét be met. The compliance plan
content requirements of parts 71 and 72 described above must
be met whether the part 71 and 72 permit applications are
submitted at the same time or‘on.différent schedules.

i. Compliance Certification. Proposed § 71.5(f) (10)
would require applicants to submit a compliance .
certification with respect to all applicable requirements
within their application. ‘This is a different requirement
from the coméliance certification that would be required. by

proposed § 71.6(g) with respect to permit terms and
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conditions, which would be required to be submitted at least
annually or more frequently if required by the applicable
requirement or the permitting authority.
| Proposed § 71.5(f) (10) would require that each
&ompliance certification state the methods to be used to
Qetermine compliance during the permit term and describe..-
specific monitoring, testing, record keeping and reporting
ﬂequirements for each applicable requirement. The
compliance certification would have to contain a statement
of the source’s compliance status with apﬁlicable enhanced
monitoring and compliance certification requirements of the
Act. The compliance certification would also have to
qontain a statement attesting to the truth, accuracy and
completeness of the compliance certification, consistent
with proposed § 71. 5(1),_51gned by a respon51ble official.

Methods used to determlne compliance include monitoring
réqulred by applicable requlrements, including enhanced
mbnitofihg and compliance certification requirements, as
w@uld be required by propésed § 71.6(d) (1), and monitoring
p@rforméd on‘a periodic, on-going basis, as would be
réquired by proposed § 71.6(d)(2). If the underlying
abplicable requirement is silent regarding monitoring
téchniques or the technique;specified by the applicable
r?quirement is not periodic, then the applicant would have
t? propose a periodic monitoring technique that would be.-
sufficient to ensure compliance with underlying

requirements.
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j. Forms Required by Title IV. The regqulations that

govern the permitting of affected sources are found at
40 CFR part 72. Applications for phase II of the acid rain
program must be submitted by January 1, 1996, with issuance
of the permit by January 1, 1998. When applying for acid
rain permits, affected sources must submit the standardized
application forms required by part 72. Acid rain and.
part 71 permit applications may be required to be submitted
at the same time or on different schedules. If submitted at
the same time, the acid rain permit application would be
attached to the part 71 permit application. If submitted on
different schedules, a copy of the acid rain permit
application would not have to be attached to the part 71
‘permit. In either case, the part 71 permit application
would have to address emissions units with title IV
apﬁlicable requirements in thé same ménner as other
enissions units andvaﬁplicable reqﬁirements.

8. Cross Referencing Information in the Application

The permitting authofity could allow the application to

cross~reference relevant materials where they are current
and clear witﬁ respect to information requiréd in the permit
application. Such might be the case where a source is
seeking to update its title V permit based on the same
information used to obtain a NSR permit or where a source is
seeking renewal of its title V permit and no change in
source operation or in the applicaple reqﬁirements has
occurred. Any cross-referenced documents would have to be- -

included in the title V application that is sent to the
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permitting authority and that is made available as part of
the pubiic docket on the permit action.

9. Applications for Temporary Sources

The permitting authority could issue a single permit
éuthorizing emissions from similar operations by the same
éwner or operator at multiple femporary locations. Proposed
ﬁ 71.5 would require temporary sources applying fof.
dperating permits to address within the permit application
@11 applicable requirements of title I of the Act that apply
dt each authorized location, including, but not limited to,
dny NAAQS or increment or visibility requirements under
part C of title I of the Act. This means that temporary
sburces would be required to include information in their
a@plications (e.g., including ambient impact assessment
ibformation, which is source-specific data necessary for
i%put to air quality dispersion modelé) to show the
abplicability of and the.source's compliance with these

requirements.

10. Applications for General Permits

| The permitting authority could issue general permits
fpr similar types of sources or source categories before any
ihdividual sources have requested such permits. Part 71
sﬁurces could apply for the general permits or an individual
pért 71 permit. oo

; The permitting -authority could allow for applications

for general permits that deviate from other part 71
applications. This means that sources could be allowed to..

sﬁbmit streamlined applications to operate under these

3/
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general permits. Applications for general permits could be
streamlined because there would be more certainty as to the
types of equipment being permitted, the applicable
requirements that might apply, and the compliance devices or
activities that must be used by the source to control
emissions. The ability to streamline applications would be
tempered by the need for the application forms to meet the
requirements of title V of the Act and for the sources to
include enough information to determine qualification for,
and to assure compliance with, the general permit. The
permitting authority could require an application for a
general permit to be made using the standard form or a form
designed for a specific source category. When the standard
part 71 application form is used to apply for a general
permit, the general permit could specify what part of the
sfandard application form must be submitted.

E. Section 71.6 - Permit Content

ﬁany of the proposed provisions of § 71.6 follow the
provisions of 40 CFR 70.6, which were described and
discussed at length in the proposed and final preambles to
40 CFR part 70, and in the recently proposed reviéions to
part 70. This notice incorporates the rationale provided in

the part 70 notices by reference, as appropriate, and

section II-F of this document describe the major provisions

in proposed § 71.6. For these reasons, this discussion
focuses on those provisions that are affected by the legal

challenges to the part 70 rule and those issues for which -
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thé approach proposed to be taken in part 71 differs from
that taken in part 70 or the proposed revisions thereto.

The provisions of proposed § 71.6 have been formatted
differently than those in 40 CFR 70.6 to consolidate the
provisions related to compliance and to make the section
easier to follow. The EPA solicits comment on the proposed
formatting change.

1. Prompt Reporting of Deviations

Like part 70} proposed part 71 would require that each
ﬁermit.contain provisions for prompt notification of
deviations. In both cases, the definition of "deviation" is
cbnsistent with the definition of deviation in the proposed
enhanced monitoring rule. However, part 71 proposes to
define "promptly" for purposes of reporting deviations from
fbderallyfissued permits.

3 Under this proposal and the proposed enhanced
mpnitoring rule, deviation means any of the following
cbnditions: where emissions exceed an emission limitation or
standard; where process ér control device parameter values
démonstrate that an emission limitation or standard has not
been met; or where observations or data collected
démonstrates noncompliance with an emission limitation or
s@andard or any work practice or opefating condition
r?quired by the permit. These conditions (except in cases
where provisions that exempt such conditions from being
féderally enforceable violations have been promulgated or

approved by the Administrator) would be deemed deviations

S/t
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from part 71 permit requirements and would require prompt
reporting to the permitting -authority.

Part 71 sources would be required to promptly notify
the permitting authority of ﬁny deviations. Under part 71,
promptly has more than one meaning. This follows the model
established in part 70. Where the underlying applicable .-
requirement contains a definition of prompt or otherwise
specifies a time frame for reporting deviations, that
definition or time frame shall govern. Where the underlying
applicable requirement fails to address the time frame for
reporting deviations, prompt is defined differently
depending on the type of pollutant emitted. For deviations
concerning a HAP or toxic air pollutant that exceed a permit
requirement for at least a one hour duration, prompt
reporting would be defined as:within_24 hours. Sources
eﬁitting other regqulated éir pollutaﬁts at levels that
exceed permit requirements for at least two hours would be
reqﬁired to report the deviation within 48 hours.

The EPA recognizes that there'are other notification
requirements that have been established under other statutes
that require sources to prOVide immediate notification of
releases of specific chemicals in reportable quantities to
agencies other than EPA and State permitting authorities.
Generally these notifications apply to a pofential emergency
situation such as those requirements in CERCLA and SARA
title III. 1In addition, pursuant to section 112(r), the
Chemical Safety and Hazards Investigation Board has the

authority to develop regulatibns for reporting accidental

S/
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releases of section 112(r) substances. If a reporting
regulation is established, it would become an applicable
requirement on the source. The.EPA stresses that sources
must comply with such notice requirements even if they have
provided notice to the permitting authority pursuant to
proposed § 71.6(f) (3). Failure to provide notices required
by these other statutes and their implementing regulations
ﬁay result in enforcement actions and penalties.
| Because the emissions from sources could cover a very
large spectrum with a wide range of health effects, the
?ermitting authority may also define in the permit the
%oncentration and time duration of a deviation that must be
reported promptly and the schedule for such reporting.
| Sources may notify the permitting authority of a
deviation by telephone or facsimile within their required
time schedule, and must then submit éertified written notice
within ten working days. All deviations would still have to
be included in monitoring reports which would be required to
be submitted at least every 6 months or more frequently if
required-by another applicable requirement (e.g., NSPS or
enhanced monitoring). ‘

2. General Permits

Proposed § 71.6(1) would implement section Soé(d),
which authorizes the permitting authority to iésue a :
"general permit covering numerous similar sources." The
bermitting authority could use this authority to reduce the
administrative burden of the title V permitting program for

both the permitting authority and the permitted sources.
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The approach proposed for part 71 would follow that of
part 70 and the recently proposed revisions thereto.

Prior to issuing a general permit, the permitting
authority would determine whether there are source
categories for which general permits might be appropriate.
Criteria in any such determination would be source size and
similarity of sources within the category and similarity or
complexity of applicable requirements that may apply (e.g.,
case-by-case monitoring determinations). Categories made up
of numerous, small, and nearly identical sources would be
ideal. |

Title V requires that the permitting authority provide
notice and an opportunity for a public hearing when issuing
a general permit. ‘The final part 70 rule provided that the
notice for the genéral permit ﬁust.allow the public an
opﬁorﬁunity tb review the scope of'thé source category under
the permit (but not necessarily -a listing of specific source
sites that might be covered), the terms and conditions that
the permit will impose on that category, and the application
process by which individual sources will receive the right
to operaﬁe under the genéral permit. A

In response to the concerns raised in the legal
challenées to the part 70 rule, EPA has reevaluated its
approadh to providing for publié participation for generdl
permits.

In the most recent part 70 proposal, the following
items concerning general permits were proposed:

(1) authorization to operate under a general permit is a

317
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final action subject to judicial review; and (2) the
permitting authority is required to notify the public of
sources who have been authorized to operate under a general
permit. The latter action could be done as a monthly.
éummafy. Proposed § 71.6 follows the approach of the recent
part 70 proposal for general permits.
| In any event, EPA does not expect to issue general
permits within the first few years after promulgation of
ﬁhis part. Due to a lack of resources, EPA has not
developed general permits for use under part 71.

3. Emergency Defense

As provided in proposed § 71.6(0), part 71 permits
could contain permit terms that provide that a source can
éstablish an affirmative defense to an enforcement action
Based on noncompliance due toAan emergency. The affirmative
défense would not apply tq.permit tefms other than
echnology-based emission limitations (e.g., MACT standards)
And would not apply unless the source provides appropriate
documentation as specified in pfoposed § 71.6(0) (3). The
emergency defense would be independent of any emergency or
upéét provision contained in an applicable requirement.
| Although part 71 permits could contain provisions for
dn emergency defense, EPA notes that sources that produce,
ﬁrocess, handle or store a listed substance under :
%ection 112(x) or any other extremely hazardous substance
ﬂonetheless have a general duty in the same manner and to
ﬁhe same extent as section 654, title 29 of the United

States Code, to identify hazards assessment techniques, to
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design and maintain a safe faciiity, and to minimize the
consequences of accidental releases.

The EPA is reevaluating the provisions in parts 70 and
71 relating to the emergency defense in light of concerns
identified in legal challenges to the part 70 rule. The EPA
may propose revisions to the part 70 and part 71 sections
providing for the emergency defense before EPA would
includes such defense in any part 71 permits. In the
interim, to ensure consistency with currently promulgated
part 70, EPA would include in part 71 provisions allowing
permit terms to establish an emergency defense.

4., Operational Flexibility

Section 502(b) (10) of tbe.Act requires that the minimum
elements of an approvablefpermit program include provisions
to ailow chanées within a permitted facility without
réquiring a éermit’revision.‘»Iﬁ the'current part 70 rule,
EPA included three different ﬁe@hods for implementing this
mandate. However, in response to~concerns raised by
petitioners énd State permitting authorities charged with
implementing part 70, EPA recently proposed to revise
paft‘70 to eliminate one of those methods and clarify the
operation of the others. Today’s part 71 proposal adopts
the same approach to operational flexibility as discussed in
the proposed revision to part 70. The rationale for EPA‘s
poéition on operational flexibility is set out in the
proposed revisions to part 70 (59 FR 44460 (Aug. 29, 1994)),

which today’s notice incorporates by reference.
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Following the proposed revisions to part 70, part 71
would provide options within the permit under which certain
types of changes can be pre-authorized. The terms and
cbnditions of a part 71 permit could provide for an
eﬁissions limitation ceiling under which the actual
emissions and operations of the source may rise and fall
without violation of the permit. Additional opportunitieé
for flexibility in permit design are discussed below in the
preamble. Some of those elements implement the mandate
unique to title V under section 502(b) (10) of the Act, while
others are based on the flexibility that may already exist
in underlying applicable requirements. What all these
provisions have in common is that they accommodate changes
in a facility’s operations to the extent possible under the
Act’s requirements without reguiring that the permit be
révised,' |

a. Off?Permit Changes. The EPA believes that the
"off-permit" provisions found at §§ 70.4(b) (14) an (15) of
the current part 70 rule are ambiguous and have~ﬁotential
for abuse. Furthermore, EPA believes the permit should be
updated more frequently than required under those
provisions. The EPA recently proposed to festrict the scope
of~off—permi£ changes in the part 70 rule and reduce the
ahount of time the ‘change would remain off-permit. First,
the‘changes must be submitted for review within 6 months
after the change. This diffefs from the present procedures
that allow delay in incorporating these changes in the -

permit.until the normal permit renewal time. Second, there
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can not be any nét increase of emissions caused by such
changes. The proposed part 71 regulations follow the
‘approach to "off-permit" set forth in the proposed revisions
to part 70, and the rationale set forth there is
incorporated herein by reference. 1In the event that the
future final part 70 rule differs from the proposed .
revisions, EPA intends to revisit the issue with respect to
part 71.

‘b. Emissions Trading. As discussed in the preamble to
the proposed revisions to part 70, EPA interprets
section 502(b) (10) of the Act as a mandate to promote
emissions trading within the permitted facilities, without
creating free-floating authority. for a source to revise
unilaterélly the compliaﬁcé requirements in its permit. The
combination of sections 502(b5(5)(A),_502(b)(10), and 504 (a)
of.the Act appears to ccntémplafe dhahges in a facility’s
operations that do nét require rewriting the permit and that
dé not increase emissions allowable under the permit. This
is a reasonable description of a well-crafted emissions
trading plan with compliance terms governing pre-established
emissions trading parameters. The’éommon theme shared by
the progfam elements implementing section 502 (b) (10) of the
Act is that they provide opportunities for emissions
trading, while requiring that the trading plans be clearly
enforceable according to established compliance terms.

c. Trading Under Permitted Emissions Caps. Trading
under permit caps allows a source to propose trading plans

for complying with an emissions cap where the permitting
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authority establishes one in the permit independent of
applicable requirements. The part 70 provision related to
such trading has been challenged.by petitioners, and EPA has
proposed minor revisions to that provision in response.to
fhe concerns raised. Proposed § 71.6(p) (1) would
incorporate the proposed revisiqns~to part 70, as EPA - -
believes that providing for such trading is required by
éection 502 (b) (10).

First, the proposal makes it clear that the permitting
authority must determine that an allowable emissions trading
plan is consistent with all applicable requirements and
meets the criteria for responsible emissions trades.

Second, any emissions trading plan developed pursuant
to this provision can operate as surplusage to the
underlying applicable reéuirements. .This provision would
réquire the permitting authority to.éonsider emissions
trading plans designed to comply with emissions caps that
thé permitting authority estabiishes in the part 71 permit
in addition to applicable requirements. Thé rule would go
on to épecify that the permit must in addition fequire
compliance with alilappiicable.requirements. Additiohally,
if an emissions cap is established in the permit pursuant to
a requiremént‘in the SIP, and the SIP does not provide for
émissions trading to demonstrate compliance with the cap,
the mandate in the SIP for 1line by line compliance.under the
égp is the overriding requiremeht. This emissions trading

provision therefore attaches only where the part 71 permit
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alone creates the cap, not where the underlying applicable
requirement provides for one.

Third, the dompliance terms governing emissions trading

under permit caps must be established in the permit. issuance -

process and may only be modified at renewal or in a
-significant permit revision process. All the terms and
conditions of any emissions trading plan must be contained
in the permit, subject to public review and comment. The
fuﬁction of the 7-day notice under this provision is not to
establish the. terms of emissions trading, but rather to
notify the permitting authority that the source is utilizing
the trading opportunities provided for in the permit.

d. Trading Under the Implementation Plan. Proposed
§ 71.6(p) (2), like part 70, contains a provision that would
provide for emissions trading where the applicable
iﬁpiementation plan provides for sucﬁ trades without
requiring a permitlrerision and based on 7-day notice to the
permitting authority. .Petitioners in the part 70 litigation
raised;the issue of whether the rule’s provision for trading
under an implementation plan (such as a SIP) would assure
that the emissions trades allowed would be enforceable. The
EPA believes that proposed § 71.6(p) (2) and its counterpart

in the proposed revisions to part 70 would provide'

sufficient public scrutiny to safeguard against trades that

are not enforceable. The SIP development process and the
permit issuance process would allow the public several
opportunities to raise the issue of whether the SIP or

permit supplies sufficient detail to enforce compliance with

223
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the level of emissions reduction fequired by the permit term
that tﬁe SIP’s requirements would replace. The trading
provisions that a source could use under this provision must
ﬁe approved into the SIP in a process that involves
rulemaking on the State or local level, including a hearing,
and public notice and an opportunity for comment on the-
Federal level. Also, the permit would have to identify
those permit terms that may be replaced with the emissions
trading provision in the implementation plan.

e. Emissions Trading éased on Applicable Requirements.
Proposed § 71.6(a)(7), like part 70, contains a provision
that provides that a permit may contain a provision that
states that no permit revision shall be required under
approved -economic 1ncent1ve or similar programs for changes
that are prOV1ded for in the permlt. Permits would also
have to 1nclude terms and conditions for emissions trading
where.the appllcant requests them apd the unde;lylng
applicable.reQuirements provide for emissions trading
without requiring a case-by-case review of each-emissiohs
trede. " Today’s proposal tracks the proposed revision to
part 70 in that proposed'§'7l.6(a)(7) clarifies that any
economic incentive or similar program or process providing
for emissions trading in the permit would have to firet be
abproved in an implementation'plan or other applicable .
réquirement. '

f. Alternative Scenario ILogs. The current part 70
rule requires that reasonably  anticipated alternative

operating scenarios requested by the permit applicaht be

32k



114

inclﬁded in the permit, provided the scenarios are
eonsisfent with applicable requirements. The source is
required to keep a contemporaneous record in an on-site log
of the scenarios under which it is operating. Petitioners
in the part 70 litigation challenged the use of an on-site
log to record changes among scenarios. They argued that
under part 70, a facility could attempt to obscure .evidence
of noncompliance by altering, after the fact, the record of
which scenario the source was operating under at a
particular time.

In response to these concerns, EPA has proposed
revisions to part 70 that allow a source to use an on-site

log to record changes among operating scenarios only when

each of those scenarios include monitoring requirements that

meet two conditions. Proposed § 71.6(a)(8) incorporates the
additional requirements related toeoﬁ—site logs discussed
below. First, each scenario would be required to be subject
to_menitorinq requirements that yield an objective,
contemporaneous record of-theArelevant emissions or
parameters. Second, each scenario would be required to
provide for a means of measuring compliance sufficiently
different from the other scenario such that the

contemporaneous record reveals the scenario under which the

source was operating when the record was made. In any other

case, the facility would be required to copy the on-site log
of changes among scenarios and, for each week during which
one or more changes to a different operating scenario was

made, mail the log for that week to the permitting authority
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(i.e., a log would not need to be submitted for a week
during which no change was made). These proposed new
provisions would assure that either the scenarios are
mbnitored in a way that inherently reveals the scenario in
effect at all times or the permittee reports its scenario(s)
wﬁthin a sufficient time period to avoid any reasonable .
pbssibility of after-the-fact fampering. Today’s notice
i#corporates by reference the rationale provided in the
p?eamble to the proposed revisions to part 70 on this issue.

| 5. Referencing of Requirements

Petitioners in the part 70 litigation have asked EPA
for clarification on the subject of data that may be
referenced but not includes in the permit.

In the recently‘proposed'revisions to part 70, EPA has
indicated that some feferencing might be appropriaté, and
haé-requested comment on whether refefencing should be
ailowed for: (1) test methods, (2) definitions, (3) startup,
shutdown, or malfunction requirements or plans, and
(4) detailed emission caléulation protocols. The EPA.
solicits comments on referencing for part 71 permits.

F. Section 71.7 - Permit Issuance, Renewal,
Reopenings, and Revisions

| This section of theipreamble describes in greater
detail EPA’s pfoposed regulations governihg permit issuance,l
rénewal, reopening, and revision procedures under part 71.
Génerally, under a part 71 program such procedures would
féllow the procedures in the currently promulgated part 70

rule, as recently proposed to be revised. ~See 40 CFR 70.7

N
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and 59 FR 44460 (Aug. 29, 1994). To the extent proposed
part 71 follows the procedures in existing part 70 and the
proposed revisions thereto, this notice incorporates the
rationale for those procedures by reference. Where
possible, EPA believes it is appropriate to model part 71
procedures on those required by part 70, in order to promote
national consistency between the title V permit programs
that will be administered throughout the country. National
consistency will ensure that sources are not faced with
substantially different programs when EPA, as opposed to
State agencies, is the permitting authority. Moreover, as
part 71 programs are likely to be of limited duration,
consistency with part 70 will enable smooth transition
between federal and State programs, encourage States to take
delegation of administration of part 71 programs, help
Sfates that have been unable to obtain part 70 approval to
phase into the title V program; promote uniformity in public
and afféctea State participation, and provide a level
playing field for sources;

In certain respects, the procedures under proposed part
71 wogld vary from the pfocedures in part 70. This is
usually. due to the fact that EPA, as a Federal permitting
authority, will not be implementing State air programs in
general when it assumes title V responsibilities. -
Consequently, certain opportunities under part 70, such as
new source review merged with title V permit revision
procedures, would not be available where EPA is the

permitting authority. However, where a State takes

I2E
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delegation of the administration of a part 71 program, some
of these opportunities would be available. These variations
are discussed in detail in the relevant sections of the
discussion below. In other cases, where part 70 and the
proposed revisions thereto provide States with flexibility
to decide among alternative approaches or define specific
elements of permit program procedures in developing their
State programs, proposed part 71 would decide these issues
in the regulation itself, rather than rely upon further
program oevelopment. Moreover, in proposed § 71.11, which
is discussed in greater detail later in this preamble, EPA
proposes detailed procedures for permitting actions, similar
to those found at 40 CFR part 124 governing other EPA
administered permit programs.

1. Permit Issuance and Renewal

Proposed part 71 follows part 70 in providing that no
permlt could be issued unless the permitting authority has
recelved a complete appllcation from the source and complied
with the applicable public notice, affected State and EPA
review requirements. These procedures are set forth in
proposed § 71.7(a)-(c). The permitting authority would be
required to promptly notify the applicant source as to
whether the application is complete. Like in part 70, under
proposed § 71.7(a) (3) unless the permitting authority .
requests further information from the source or notifies thel
source that the application is_incomplete, the application

would be automatically deemed complete by operation of law

60 days after the source submitted it. However, consistent

330
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with the proposed revisions to part 70, the permitting
authority would not be required to determine whether an
application for an administrative permit amendment, de
minimis permit revision or minor permit revision is complete
before processing that application. These procedures for
streamlined permit revisions are described in detail below;
essentially, the expedited nature of these procedures would
not allow time for completeness reviews, and EPA believes
that the safeguards associated with applications for these
procedures makes completeness review unnecessary.

Consistent with part 70, proposed § 71.7(a) (4) would
require that the permitting authority provide a statement
describing the legal and factual basis for draft permit
terms, and make this statement éubiicly available. This
statement would refer to the statutory or fegulatory
aufhorities for the draft permit terms and conditions, so
that interested members of the public could review the draft
permit for its adequacy in- implementing the applicable |
reqﬁirements that apply t§ the source. If é part 71 program
has been delegated to a State or Tribal agencyAfor
administration, this statement would be sent to EPA.

Proposed § 71.7(a) (6) would follow existing part 70 and
its'recent.proposed revisions in requiring that any new
applicable-requirement that becomes applicable to a source
prior to issuance of the draft permit‘would have to be
included in the draft permit and-finally issued permit.
However, if the new applicable requirement becomes

applicable after draft permit issuance, the permitting
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authofity could issue the final permit based on the draft
permit, without including permit terms reflecting the new
applicable requirement, provided that the permitting
éuthority begins permit feopening procedures to incorporate
the new applicable requirement by the date of permit
issuance and provided that the permit as issued indicates
ﬁhat the permit is being reopened to incorporate the new
#pplicable requirement. As discussed in the proposed
#evisions to part 70 preamble, EPA believes this provision
is necessary to avoid delays in permit issuance when new
applicable requirements are approved or promulgated. Except
as provided under this provision, no permit would issue
unless the terms and conditions of the permit assure
compliance with all applicable reguirements that apply to
the source. ‘
| j Like part 70, proposed4§ 71.7(a)(2) would require that
ﬁhe pérmitting authority take final action on applications
for pefmit issuance and renewél within 18 months of
feceiving the complete aﬁplication, except as provided under
regulations implementing the acid rain provisions of title
IV of the Act, as provided in the 3-year transition plan
QOntained in proposed § 71.4(i), and as provided under
regulations implementing the early reductions program of
#ection 112 (i) (5) of the Act that require final action to be
ﬁaken within 12 months of application receipt. The EPA
4xpects that part 71 programs would usually be administered
ﬁor'limited durations while States work toward obtaining

gart 70 program approval. Consequently, EPA expects that
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the transition schedule of proposed § 71.4(i) would
generally govern. In all cases, proposed § 71.7(a) (2)
provides that final action may be delayed beyond the
relevant deadline if an applicant source fails to timely
respond to requests from the permitting authority for more
information. The EPA believes this additional provision is
necessary to ensure that the permitting authority is not
forced to take action when an application is initially found
complete, but it then becomes apparent that more information
is needed before the permitting authority can take final
action on the permit.

Consistent with the proposed revisions to part 70,
under proposed § 71.7(b) no source could operate after the
date on which it must submit a complete permit application
except in compliance.with an issued part 70 or part 71
pérmit._ As under part 70, there‘wbuid be exceptions to this
general rule. First, where the source had applied for an
admini$trative amendment, de miﬁimis permit revision, or
minor permit revision, tﬁe Qource’s ability to operate .
inconsistently with its existing permit terms would be
estab;ished according to the procedufes governing those
streamlined permit revisions. Second, if é source submits a
timely and complete»appliéation for initial permit issuance
or permit renewal, it could generally operate without risk
of being found in violation of this provision until the
permitting authority takes final action on the application.
This exception to the general rule is commonly referred to

as the “appiication shield." It is intended to protect
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sources that have submitted complete applications in gqu
faith, and would cease to apply if, after the permitting
guthority has found the application complete, the applicant
Sburce fails to timely submit any additional information
that the permitting authority has requested in writing.

Where permits are being renewed under a part 71
program, undef proposed § 71.7(c) permit renewals would be
sgbject to the same procedures as initial pernit issuance.
Wﬁile permit expiration would generally termiﬁate a source’s
right to operéte, if the source has submitted a timely and
cbmplete application for renewal it could continue to
o#erate. Moreover, if the source has timely submitted a
c@mplete_renewal application but the permitting authority
d&es not.take final action on the épplication before the
ekisting permit is due to expife, all_fhe terms and
cdnditioﬁs of the existihg.permit, inéluding any permit
sﬁield, would remain in effect until the permitting
aﬂthdrity takes final action on the renewal application.
This wiil avoid putting sources at risk of liability when
tﬁe permitting authority is slow to act on a renewval
apblication that the source had submitted in coﬁpliance with
this part. However, in cases where EPA had delegated part
71?administration to a delegate State or Tribal agency, EPA
wohld reserve its right under section 505(e) of the Act to
terminate or revoke and reissue the permit. éuch action may
be(necessary if it appears the delegate agency is not taking
apbropriate action to expeditiously process the permit

application.
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2. Permit Revisions

Proposed §§ 71.7(d)-(h) would govern how permits are
revised under part 71 programs. These procedures would
generally follow the 4-track system contained in the
recently proposed revisions to part 70. However, certain
aspects of -.the 4-track system would not be available unless
EPA had delegated administration of a part 71 program to a
State or eligible Tribal agency. Moreover, where the
proposed revisions to part 70 had left it to State
discretion to decide certain issues on a program-by-program
basis, part 71 would contain specific provisions. Where the
perﬁit revision procedures under part 71 would differ from
those under‘proposed part 70, the rationale for those
differences is provided in detail. Where the procedures
under part:71'would Ee the same as those under the proposed
pért 70 4-track systen, this notice incorporates by
reference the rationale'for those provisions contained in
the notice for the proposed revisions to part 70. See 59 FR ~
44460 (Aug. 29, 1994).

The'ﬁPA wishes to again stress at the outset that the
only changésAat'a source that would require a permit
revision wouid be those that cannot be operated without (1)
violating a pérﬁit term or (2) rendering the source subject
to a requirement to which the source had not been previously
subject. As under part 70, the number of changes._ requiring
permit revision could be minimized through the use of
alternative scenarios and operational flexibility C e

provisions, as well as "worst case" permitting (i.e.,
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writing permits to reflect maximum allowable emissions).
Moreover, even if a change would render the source subject
Fo new applicable requirements, if the source could
ﬁmplement the change and continue to comply with its . ...
éxisting permit terms, it could delay bringing the new
?equirement into the permit:by-use.of the proposed off=:.. -
permit procedures previously discussed in this notice.

Briefly, part 71 would follow provisions in the current
bart 70 rule governing administrative amendments, as
éupplemented by the proposed revisions to part 70. These
brovisions would allow a source to implement an eligible
bhange upon submission of a pérmit application for the
administrative amendment, witﬁout requiring public or
bffected State notice. (In operating the change before its
bermlt is revised, the source would accept the rlsk of being
found liable for v1olat1ng its ex1st1ng permit . 1f its
rev151on application is subsequently denied.) Moreover,
where EPA had delegated administration of a part 71 program
&o~a State or eligible Tfibe, the source could apply for
@erged processing of its preconstructidn pernit application
and part 71 permit reviéion aﬁplication. The source could
%hen construct the change upgn receiving preconstruction
épproyal and could operate the change'at iﬁs own risk 21
bays after, or upon submission of, an administrative N
émendment application, depending on the nature of. the .
change. Tﬁe EPA would then have an opportunity fo object to
&he change, beginning upon the submission of the

hdministrative amendment application.

X336
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Part 71 would also follow the proposed revisions to

part 70 by pfoviding a de minimis permit revision track that
allows a source to operate at its own risk any change at a
small emissions unit or a small change at a large unit-as
early as the day it submits its de minimis permit revision
application.. To ensure.the:continuing enforceability..of.
controls on large emissions units, a small change at a large
unit would qualify for de minimis procedures only if no
unauthorized changes to compliance monitoring terms are
needéd to implement the change. Public and affected State
notice and opportunity to challenge the eligibility of the
change for the fast-track process would be provided by the
source after the change is made;‘ Where EPA had delegated a
part 71 program to a State or eligible Tribe, EPA would not
review dé minimié changeé unless petitioned to do so.

| The minor permit revision procéss contained in the
proposed re&isions to part 70 would also be followed in part
71. The scope of eligible changes would include changes
that had undergone a preéonstruction approval process that
was noﬁ upgraded to part 71 standards. For eligible
changes, public and affected State notice and a 21-day
opportunity to challenge the eligibility of the change for
the process would be provided before the applicant source
could operate the changef Following the close of the .
comment period, the source could operate the changé,at its
own risk if no commenter objected and the permitting:
authority did not act to disapprove the change. If a

commenter did object, the source could operate the change

337
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starting 1 week after the close of the comment period if the
permitting authority did not disapprove the change. A
public commenter whose objection is not heeded. would have
recourse to the courts, either to require the permitting.
éuthority to respond to the objection or to'challenge the
permitting authority’s rejection of it. The permitting:-.
authority would be required to take final action on the
revision application within 60 days of receiving it. Where
EPA had delegated a part 71 program to a State or eligible
Tribe, the source would be required to forward its
application to EPA at the same time it submits it to the
delegate agency, and an EPA objection would prevent the
source from being able to implément the change; the
delegate agency would hot be'féquired to take final action
on the minor permit revision application ﬁntil 15 days after
ﬁhe'expirétion of EPA’s-45—day'révieQ period. Upon issuance
qf.the minor permit revision, ‘a permit shield would be
authbriZea for the change. |

Finally;'following fhe proposed revisions to part 70,
@hangés that conflicted with the gatekeepers for more
$tream1ined permit revision tracks would have to be
ﬁrocessed using significant permit revision procedures. For

éxample, any change to a permit term that establishes an

emissions limit or cap that was federally enférceable solely

Becausé it had been established through title V permitting

3=
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procedures® could not be-made pursuant to the ﬁore
streamlined tracks and would have to undergo significant
permit revision processing. Any change that involved large
or complex netting transactions that did not receive . ..
adequate prior public review would also be subject to the
significantlpermit revision .process. . . e

As in the proposed revisions to part 70, EPA notes that
it is considering a variation on the revision tracks just
described that would provide for more flexible treatment of
changes to compliance monitoring terms. at the end of the
"Permit Revisions" section of this preamble, EPA delineates
this alternative approach. The EPA believes the alternative
approach better matches the significance of potential
changes involvihg complianée‘monitoring terms with the
amount of public process requirédf - For example, under the
pfoposed 4-track system, the de minimis permit révision
process could be used to change aﬁy compliance monitoring
term assqciated with a change af a small unit, but could not
be used to change any coﬁpliance monitoring term associated
with a de minimis change at a 1érge unit unless the change
had been previéusly approved in a process involving

substantially more public, affected State, and, in the case

3permit actions that involve only title V processing,
as opposed to actions undertaken pursuant to a
preconstruction review process that has been upgraded to
meet part 71 requirements, would include establishment of
early reductions alternative emissions limitations under
section 112(i) (5) of the Act, case-by-case MACT limits under
section 112(j), and federally enforceable emissions caps
created in a title V permit to limit a source’s potential to
emit in order to avoid otherwise applicable requirements.
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of a program delegated by EPA to a State or eligible Tribe,
EPA review. The alternative later described, however, would
allow specified types of monitoring changes to be made
pursuant to the de minimis track. The overall effect.of. the
dlternative would be to partially limit the types of de
minimis changes that could:be made at small units but~we.-
$ignificantly expand the types of de minimis changes that
could be made at large units.

The. EPA wishes to stress that in first describing this
ﬁermit revision structure in the proposed revisions to part
70, the Agency solicited comments on ways to simplify what
is admittedly a complex system. In responding to comments
that are received on the part 70 proposal, EPA may finally
promulgate a permif revisiéh'éyétem_that differs from that
in the prbposal. To the exﬁent appropriate, EPA intends in
pért 71 to follow the part'70'pérmit.revision structure as
it is finally promulgated. Likewise, to the extent
appropriate, the permit.revision'system proposed below for "
paff 71 fo1lows the systém deécribéd in the proposed
ﬁeQisioné t04§art 70. |

a. Administrative Amendments.

(1) Scope. The pfovisibns governing'administfative‘
émendmenys to part 71 permits would be located at pfoposed
S-?l.?(é). Today’s proposal would follow existing part 70
in allowing changes that are generally clefical in .nature to
be made pursuant to administrative amendment procedures.

These types of changes would include correction of

typographical errors, changes in the name, phone number or
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address of persons identified in the permit, and changes in
ownership if no other change is necessary and certain
conditions are met concerning transfer of ownership. Also,
like the proposed revisions to.part 70, part 71 would allow
increases in the frequency of required testing, monitoring,
recordkeeping and reporting«towbeuincorpbrated through..the .
administrative amendment process. While part 70 provides a
subsequent opportunity for identifying other changes similar
to those just described for processing as administrative
amendments in the program approval stage, part 71 would not,
simply because after promulgation of this rule there would
be no further stage of part 71 program development. Part 71
would also follow part 70 in providing that for purposes of
the acid rain portion of the permit, administrative
amendments would be govérned by regulations promulgated
under title IV of the Act. |

Where EPA has delegated administration of a part 71
program to a State or eligible Tribe, part 71 would follow
the recent proposed reViéions to part 70 by allowing changes
that uﬁdergo "merged" part 71/NSR or part 71/section 112(q)
process to be.incorporated into the part 71 permit as
administrative amendments. For purposes of part 71, this

opportunity to follow proposed part 70 would exist only

where States or eligible Tribes take delegation of the part

71 program. When administering a part 71 program for a
State, EPA would not also be implementing the State’s
- preconstruction program, so EPA would not be able to upgrade

the State’s preconstruction program to part 71 process.

3/
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While this eliminates a significant opportunity for
streamlined permit revision where EPA is acting as the
permitting authority, EPA believes that it is infeasible for
EPA to merge preconstruction review and part 71 review ...
ﬁnless the same permitting authority processes both actions.
Moreover, to the extent. States<take delegation of part.7i
programs, this opportunity for flexibility will be.present.
ihe EPA solicits comment on the proposed limited
availability of merged processing under part 71, and
suggestions for ways in which this merged processing could
be more feasibly provided. |

To be merged, a part 71/NSR or part 71/section 112(qg)
review process would havg to address and comply with the
permit application and content requirements of both part 71
éﬁd NSR or section 112(g) programs, and provide for certain
'ﬁinimum elements of puSlic process} .These elements are
ﬁrior~(i.e.l preconstruction)'nétice to the public, affected
States and EéA of -the pfoposed NSR or section 112(g) action;
é public comment period éf at.leést 30 days for major NSR or
section 112(g) actions and, for minor NSR changes, as many
aéys as required by the.delegate agency’s existing»SIP-
approved minor NSR regulétioné as of November 15, 1993 (but

not less.than 15 days)*; and an opportunity for a public

‘However, for any minor NSR change that involved a
netting transaction that included any single emissions
increase that is greater than applicable significance levels
or a sum of increases greater than applicable major source
levels, a public comment period of at least 30 days would
have to be provided. This qualification is needed to énsure
consistency between the proposed procedures for
administrative amendments and minor permit revisions that

L
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hearing for major modifications under parts C or D of title
I of the Act. The public comment period, and hearing if
required, would occur prior to any delegate agency approval
for the source to construct. However, EPA’s opportunity. to
ebject to the change would not need to be provided prior to
eonstruction or modification-of.the source. Rather, .EPA'’s
&eto opportunity could occur at the time the source applies
for the administrative amendment. A .delegate agency or
eource would remain free to provide for EPA’s objection
epportunity to occur prior to construction,- if it preferred
ﬁot to run the risk of EPA’s objecting to the change after
construction.

In delegation agreements, EPA and delegate agencies
could agree that delegate agencies could conduct merged
proce551ng on a case-by-case basis. That is, delegate
agenc1es could be authorized to prov1de merged process for
all or some of their preconstruction determinations or to
ellow sources to elect merged process for only individual
ehanges. Delegate'agencies that provided merged proeess on
enly a. case-specific basis would have to state when they are
aoing so in the initial notification of the permit action
sent to EPA. A delegate agency that wished to prov1de for
merged NSR changes would have to set out the eligibility
prlterla and process for merged_NSR changes in its -
epplication for deleégation to EPA. Depending on existing

State statutory or regulatory provisions, no changes would

are discussed later in this preamble.
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be required to existing NSR programs. While under the
proposed revisions to part 70 EPA would require Statés to
submit eligibility criteria for merged processing in their
part 70 programs that EPA would review in the context of,
program approval, EPA believes that the process for applying
for delegation and entering. into delegation agreements.:s-.--
provides an adequate forum for evaluating a delegate
agency’s ability to provide merged processing. Similarly,
EPA believes that delegation agreements are adequate
vehicles for establishing a delegate agency‘s authority to
mérge preconstructiqn and part 71 actions on a case-by-case
basis. The delegation process requires the State to submit
evidence of adequate statutory and regulatory authority to

carry out part 71 responsibilities, and EPA would publish

delegation agreements in the Federal Register, giving notice
of the delegate agency’s authorizatioh to provide for merged
proéessing.

As in the proposed revisions to part 70, EPA wishes to
clarify that a merged Nsﬁ‘program could be one that totally
integrates the preconstruction and part 71 review A
requirements into a singie ﬁermit system. A part 71 permit
under such a system could be revised through an operating
permit revision process that is integrated with the
preconstruction review process resulting in a single permit
containing both preconstruction and operating permit terms
and conditions, rather than a merged NSR process followed by
an administrative amendment process to incorporate the-x-

change into the separately existing part 71 permit. Such an
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